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Def endant - Appel | ant - Peti ti oner. Gerk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, C.J. The defendant, David G
Straszkowski, seeks review of an unpublished court of appeals
order! sumarily affirnming a judgnent and order of the Circuit
Court for Clark County, Jon M Counsell, Judge. Based upon the
defendant's plea of guilty, the circuit court convicted the

def endant of second-degree sexual assault of a child contrary to

! State v. Straszkowski, No. 2006AP64-CR, unpublished slip
op. (Ws. C. App. Sept. 12, 2006).
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Ws. Stat. § 948.02(2) (2003-04).2 The circuit court denied the
defendant's post-sentencing notion to withdraw his guilty plea.

12 The issue on review is whether the circuit court erred
in denying the defendant's notion to withdraw his plea. The
def endant argues that he is entitled to wthdraw his plea on the
ground that his plea was not entered know ngly, intelligently,
and voluntarily.® Specifically, the defendant contends that his
pl ea was not knowi ng and intelligent because he was unaware that
a charge dism ssed but read in under a plea agreenent is deened
admtted for purposes of sentencing the defendant on the charge
to which the defendant pled guilty.*

13 We conclude that the record clearly denonstrates that
neither the State, nor trial defense counsel, nor the circuit
court referred to the read-in charges as admtted or deened
admtted for sentencing purposes or for any other purpose.
Nowhere in the plea questionnaire, in the transcript of the plea
hearing, or in the transcript of the sentencing hearing did the
State, trial defense counsel, or the circuit court refer to the

read-in charges as admtted or deened admtted. Rat her, the

2 Al further references to the Wsconsin Statutes are to
t he 2003-04 version unl ess otherw se indicated.

3 "Wen a guilty plea is not knowing, intelligent, and
voluntary, a defendant is entitled to withdraw the plea as a
matter of right because such a plea violates fundanental due
process. " State v. Brown, 2006 W 100, 919, 293 Ws. 2d 594,
716 N.W2d 906 (citation and internal quotation marks omtted).

“In the present case, the defendant does not assert that
the plea was entered into involuntarily.
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circuit court explicitly advised the defendant at sentencing
(and repeated this explanation at the postconviction notion
hearing) that it understood that the defendant was not admtting
the read-in charge and that the circuit court would consider the
read-in charge for purposes of sentencing the defendant on the
charge to which the defendant pled guilty. Because the circuit
court did not consider the read-in charge to be admtted for
sentenci ng purposes, we conclude that the defendant has failed
to show that his qguilty plea was not entered know ngly,
intelligently, and voluntarily when he asserts that he was
unaware that his agreenent to have a sexual assault charge read
in was an admssion of the read-in charge for purposes of
sent enci ng.

14 The defendant further argues that under Wsconsin case
law the circuit court arguably had an obligation to deem the
read-in charge admtted by the defendant for sentencing purposes
based on the defendant's agreenent to have the charge read in,
and that because the defendant was unaware of having made an
adm ssion to the read-in charge for sentencing purposes, he did
not knowingly and intelligently plead guilty to the charged
sexual assault. The defendant urges this court to inpose an
explicit duty on a circuit court to notify a defendant at the
time the defendant enters a quilty plea that the defendant's
agreenent to read in a dismssed charge is deened to be an
adm ssion of the read-in charge for purposes of sentencing.

15 Although the case law on read-in charges is neither
consistent nor clear, a proper reading of the history of

3
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Wsconsin's read-in procedure denonstrates that it is not a
critical conponent of a read-in charge that the defendant admt
guilt of the charge (or that the defendant's agreenent to read
in the charge be deened an adm ssion of guilt) for purposes of
sent enci ng. In sum no admssion of guilt from a defendant for
sentencing purposes is required (or should be deened) for a
read-in charge to be considered for sentencing purposes and to
be dism ssed. To avoid confusion, prosecuting attorneys,
defense counsel, and circuit courts should hereafter avoid (as
they did in the instant case) the termnology "admt" or "deened
admtted" in referring to or explaining a defendant's agreenent
to read in a dismssed charge. A circuit court should advise a
defendant that it may consider read-in charges when inposing
sentence but that the maximum penalty of the charged offense
wll not be increased; that a circuit court nmay require a
defendant to pay restitution on any read-in charges; and that
the State is prohibited from future prosecution of the read-in
char ge.

16 Al though we hold that no admssion of guilt from a
defendant is required for a read-in offense to be dism ssed and
consi dered for sentencing purposes, this decision does not bar a
circuit court from accepting a defendant's adm ssion of guilt of
a read-in charge. This decision does not address what plea

colloquy duties a circuit court mght have with respect to such
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an adnmission, the issue the defendant raises.? Qur narrow
holding is that an adm ssion of gquilt is not required by our
read-in procedure and that the circuit court should avoid the
termnology "admt" or "deenmed admtted" in referring to or
explaining a read-in charge for sentencing purposes except when
a defendant does admt the read-in charge.

17 The present case does not involve an award for
restitution. Nothing in this opinion should be construed as
expanding or restricting the circunmstances in which restitution
may be i nposed.

18 For the reasons set forth, we affirm the decision of
the court of appeals affirmng the circuit court's order denying
the defendant's notion to withdraw his guilty plea.

I

19 W briefly summarize the facts relating to the
defendant's pl ea agreenent and sentencing hearing.

10 The State charged the defendant wth tw sexual
assault offenses, one offense involving possession of drug

par aphernalia, and two worthl ess check of fenses.

°> The concurrence concludes that a defendant's agreement to
read in a charge for consideration at sentencing nmay be deened
an admission of guilt of the read-in charge for sentencing
pur poses. Concurring op., 91. The concurrence also seens to
conclude that the circuit court has no plea colloquy duties with
respect to the defendant's deenmed admi ssion of guilt, although

the concurrence opines that the "best practice" is for the
circuit court to informthe defendant about the adm ssion. I d.,
M15.
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11 The def endant st ated on a conpl et ed "Pl ea
Questionnaire/Wai ver of R ghts" form that he intended to plead
guilty to one sexual assaul t char ge, the single drug
par aphernalia charge, and one worthless check charge. The
conpl eted Plea Questionnaire/Waiver of Rights form also stated
that the defendant's plea agreenent would be set forth in
circuit court as follows: "Remaining charges and cases to be
dism ssed; PSI [presentence investigation] jointly requested,
and parties will be free to argue.™

112 On the conpleted Plea Questionnaire/Wiver of Rights
form a check mark was placed next to a statenment that explained
read-in charges as follows: Charges that are read in as part of
the plea agreenent may be considered by the circuit court when
i nposi ng sentencing but will not increase the naxi num penalty;
the defendant may have to pay restitution on any charges read
in, and the State nmay not prosecute the defendant for any read-
in charges. The statenent checked on the conpleted Plea

Questionnaire/ Wai ver of Rights formwas as foll ows:

| understand that if any charges are read-in as part
of a plea agreenent they have the follow ng effects:

e Sentencing —— although the judge may consider
read-in charges when inposing sentence, the maxi num
penalty will not be increased.

e Restitution — | my be required to pay
restitution on any read-in charges.

e Future prosecution —the State may not prosecute
me for any read-in charges.
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13 At the hearing on the defendant's guilty plea, the
prosecuting attorney stated in open court that the two charges
to which the defendant did not plead guilty would be "dism ssed
and read in." Def ense  counsel then filed the Plea
Questionnaire/Waiver of Rights fornf and inforned the circuit
court of the defendant's guilty pleas to the charges of sexua
assault, possession of drug paraphernalia, and issuance of a
wort hl ess check. Def ense counsel stated that if the circuit
court accepted the guilty pleas and found the defendant guilty
of the three offenses, he understood that the State would nove
"to dismss but [have the circuit court] consider for sentencing
purposes” the remaining sexual assault and worthless check
char ges.

14 Imrediately after defense counsel nade this statenent,
the circuit court engaged the defendant in a colloquy to
"ascertain"” the "promses [that] were made in connection wth

n7

the defendant's anticipated plea . and questioned the

® The formis Form CR-227 adopted by the Judicial Conference
pursuant to Ws. Stat. 88 971.025 and 758.18(1).

" "During the course of a plea hearing, the [circuit] court

must address the defendant personally and . . . (2) Ascertain
whet her any promses . . . were nade in connection wth the
defendant's anticipated plea . . . ." Brown, 293 Ws. 2d 594,

135 (citing State v. Bangert, 131 Ws. 2d 246, 262, 389
N.W2d 12 (1986)).

WS JI—CErimnal SM32, which has been cited repeatedly
with approval by this court and which this court has urged
circuit courts to follow, states: "If there is a plea agreenent,
put it on the record and establish the defendant's understandi ng
of the agreenent."”



def endant

def ense

Rights form signed by

follows after

char ges:

regar di ng

No.

the conpleted Plea Questionnaire/Wiver
t he defendant.

the statenments of

counsel describing the plea agreenent and
THE COURT: M . St raszkowski IS t hat your
under st andi ng of what is happening here today?
DEFENDANT: Yes.
THE COURT: And your attorney has given nme a plea
guestionnaire and waiver of rights form Have you

revi ewed that fornf

DEFENDANT: Yes.

THE COURT: And have you read through it?

DEFENDANT: Yes.

THE COURT: Do you believe you understand its contents?

DEFENDANT: Yes.

THE COURT: It appears that you signed it on the second
page. |Is that correct?

DEFENDANT: Yes.

THE COURT: You did that earlier today?

DEFENDANT: Yes.

THE COURT: Any questions about the form or the
recommendat i ons bei ng nmade here today?

DEFENDANT:  No.

THE COURT: And the form says you haven't had any
al cohol, nedications, or drugs in the last 24 hours.
Is that correct?

DEFENDANT: Yes.

2006AP64- CR

This colloquy began as
the prosecuting attorney and

read-in
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THE COURT: Anything else that would cause you to be
confused or unclear as you are naking these decisions
t oday?

DEFENDANT: No.

THE COURT: Did you need any nore tine to discuss this
w th your |awer?

DEFENDANT:  No.

15 Later during the plea hearing, the defendant pled
guilty to the three charges in accordance wth the plea
agreenent . The circuit court convicted the defendant of the
three charges to which the defendant pled guilty and stated that
the remai ning sexual offense charge and worthless check charge

are dismssed and read in for purposes of sentencing
consi deration and restitution if need be."8

116 At the sentencing hearing, defense counsel stated that
the defendant maintained his innocence of the dismssed but
read-in sexual assault charge. Def ense counsel also asserted
that he was confident he could have proven the defendant
i nnocent of that charge had the matter gone to trial.

17 The circuit court acknow edged that "[t]here is sone

denials [sic] with regard to the read-in" and that "there seens

8 Al'though both the dismssed sexual assault charge and the
di sm ssed worthless check charge were read in for sentencing
pur poses, the defendant did not challenge the circuit court's
read-in of the dism ssed worthless check charge. There is no
evidence in the record that the circuit court considered the
di sm ssed worthl ess check charge when sentencing the defendant.

Before this court, the defendant simlarly limts his
challenge to the circuit court's read-in of the dism ssed sexual
assaul t charge.
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to be sonme considerable dispute” over the charges pending in
anot her county. The circuit court never considered the read-in
charge or the charges in another county® "admtted' but
consi dered these charges during sentencing as an indication that
the defendant was placing hinmself in questionable situations
i nvol vi ng underage girls.

118 The circuit court explained that the read-in charge
and the charges pending in the other county weighed in favor of
confinenent because the conduct wunderlying each charge was
all eged to have occurred after the defendant had been nade aware
of the sexual offense charge to which the defendant had pled
guilty. The circuit court concluded that the read-in charge
denonstrated that even after he had been nade aware of the
initial sexual assault charge, the defendant "continued to place
himself in a questionable situation where those types of
al l egations could be made."

119 The circuit court sentenced the defendant to five
years' confinenment and ten years' extended supervision on the
sexual assault charge. The circuit court also sentenced the
def endant on the drug paraphernalia and worthless check charges
but provided that the defendant would serve his sentence on
those charges concurrently with his sentence on the sexual

assault charge. The presentence report recomended jail and

® The record indicates that each of these charges was |ater
di sm ssed.

10
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probation. Restitution was not clainmed or awarded on the sexua
assaul t of f ense.

20 After sentencing, the defendant noved to withdraw his
guilty pleas, arguing that he did not nmake those pleas know ngly
and intelligently. In his notion, the defendant stated that
when he entered his pleas, he "was not aware of what it neant
for a charge to be read-in" in that he "was unaware that
pursuant to case law, a read-in offense is deened admtted by
[the] defendant.” The notion also stated that the defendant had
consistently maintained that he was innocent of the dismssed
sexual assault <charge and that iif he had known that the
al l egations underlying the charge were "going to be considered
as true at the tinme of sentencing, [the defendant] would not
have entered his pleas."”

21 At the postconviction hearing on the defendant's
nmotion to wthdraw his plea, the defendant's trial counsel
agreed that he had never inforned the defendant that the read-in
charges "would be deened admtted for purposes of sentencing” or
that "the [circuit] court would . . . conclude [the defendant]
commtted" the alleged offense underlying the read-in charge.

122 The defendant's trial counsel testified that he and
the defendant had "spent quite a bit of tinme tal king about the
effect not only of the read-in charge, but also the fact that he
was facing wunrelated conduct 1in another county."” Counsel
testified that he believed it doubtful that the defendant would
have been convicted of the read-in sexual offense and that the
def endant consistently denied the read-in charge. The

11
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defendant's trial counsel further testified that he had
expl ained to the defendant that although the defendant woul d not
be convicted or sentenced separately for the dism ssed but read-
in sexual assault charge, the circuit court "m ght consider that
conduct when inposing sentence on the assault that he was
pleading guilty to." Defense trial counsel also stated that he
believed at the time and "still believe[s] today that [the
defendant] understood that the judge, although he wasn't
convicting himof the other assault, he would certainly consider
that assault when trying to decide what [the defendant] required
for puni shnment and what the public required for protection.”

123 The defendant testified at the postconviction hearing
that he did not understand that the circuit court would read in
the dism ssed sexual assault charge or that the circuit court
could consider the <charge for purposes of sentencing the
def endant on the charge to which the defendant had pled guilty.
The def endant acknow edged that he had di scussed the
significance of read-in charges with his trial counsel on at
| east two occasions. The defendant also acknow edged that he
heard it stated at the plea hearing that the dism ssed sexua
assault charge woul d be considered for sentencing purposes. The
defendant testified that upon hearing this statenment he "thought
they made a m stake," because his plea agreenent said "nothing
about [a] read-in." The defendant further testified that at the
pl ea hearing he asked his trial counsel, "[Why are they saying
read-in?" and that his counsel replied that they "would talk
about it later."

12



No. 2006AP64- CR

124 Upon conpl etion of the hearing on the defendant's plea
wi t hdrawal notion, the circuit court found the defendant's tri al
counsel's testinony to be credible and the defendant's testinony
to be incredible. The circuit court found that the defendant
had understood at the tinme of his guilty plea that the dism ssed
sexual assault charge would be read in and that it could be
consi dered at sentencing.

125 The circuit court denied the defendant's notion to
wi thdraw his guilty pleas. The circuit court explained that it
had not |ooked to the read-in charge or the charges pending in
the other county "as things that definitively happened,” but
rather that the circuit court was "looking at those natters as
[the defendant] continually placing hinself in a situation where
he is associating wth underage persons sufficiently that they
know who he is and for sonme reason would make these types of
al l egations against him" The circuit court further asserted
that it had | ooked at the read-in charge and the charges pending
in the other county "in the sane way."

126 The court of appeals summarily affirmed the circuit
court's judgnent of conviction and order denying the defendant's
nmotion to withdraw his guilty plea. In so doing, the court of

appeal s applied its prior decision in State v. Lackershire, 2005

W App 265, 288 Ws. 2d 609, 707 N.W2d 891, in which the court
of appeals held that "[Db]ecause read-ins do not increase the
range of punishnent, they are indirect consequences and their

know edge is not required for a defendant to enter a know ng

13
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0

intelligent, or voluntary plea."? Upon review of Lackershire,

this court explicitly declared that it did "not adopt the court

of appeals’' determnations [in Lackershire, 288 Ws. 2d 609]

that read-in charges are nerely collateral consequences of a
plea, and that therefore information about read-ins is not a
prerequisite to entering a knowing and intelligent plea."' The

Lackershire court declined "to engage in further analysis

regarding the circuit court's obligation to explain the nature
of read-in offenses in a case where the record denonstrates that
the dism ssed charges were not treated as read-ins at either the

2

pl ea or sentencing."'®> This court's full discussion of the court

of appeals' determnations in Lackershire is as foll ows:

W do not adopt the court of appeals' determ nations

t hat read-in char ges are nmerely "col latera
consequences” of a pl ea, and t hat t herefore
informati on about read-ins "is not a prerequisite to
entering a knowi ng and intelligent pl ea.”

Lackershire, 288 Ws. 2d 609, {15, 707 N W2d 891
(citing State . Byrge, 2000 W 101, 961, 237
Ws. 2d 197, 614 N W2d 477). Those determ nations
appear to extend existing |aw See Austin v. State,
49 Ws. 2d 727, 734, 183 N W2d 56 (1971) (stating
that "[a] plea agreenent should always be nmade a
matter of record whether it involves a recomendation
of sentencing, a reduced charge, a nolle prosequi of
charges or read ins with an agreenent of imunity.");
Garski v. State, 75 Ws. 2d 62, 77, 248 N W2d 425

0 state v. Lackershire, 2005 W App 265, {15, 288
Ws. 2d 609, 707 N.W2d 891 (footnote omtted).

1 Sstate v. Lackershire, 2007 W 74, 928 n.8, 301
Ws. 2d 418, 734 N W2d 23 (citation and internal quotation
mar ks om tted).

12 1 d.

14
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(1977) (providing that "[t]he defendant should be
advised by the trial court, on the record, of the
effect of the read-ins. . . . "). W decline to
engage in further analysis regarding the «circuit
court's obligation to explain the nature of read-in
offenses in a case where the record denonstrates that
the dism ssed charges were not treated as read-ins at
ei ther the plea or sentencing.®®

27 Before this court, the defendant does not dispute the
circuit court's finding that the defendant understood at the
time of his plea that the dism ssed sexual assault charge woul d
be read in and that the charge <could be considered at
sent enci ng. The defendant instead l[imts his argunent to the
claim that he did not understand that the read-in charge was to
be deened adm tted for sentencing purposes.

I

128 We turn first to the standard of review Because the
def endant seeks to withdraw his guilty plea after sentencing, he
must show that a refusal to allow withdrawal of the plea would
result in manifest injustice.' Manifest injustice may be shown
when the defendant's guilty plea was not made know ngly,
intelligently, and voluntarily.?

129 Whether a plea was nade knowingly, intelligently, and

6

voluntarily is a question of constitutional fact.® Upon review,

this court upholds the circuit court's findings of evidentiary

13 4.

4 State v. Thomas, 2000 W 13, 916, 232 Ws. 2d 714, 605
N. W 2d 836.

5 Brown, 293 Ws. 2d 594, 9Y18.

6 Lackershire, 301 Ws. 2d 418, 924.

15
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or historical facts unless those findings are clearly erroneous.
This court determnes the application of constitutional
principles regarding a knowing, intelligent and voluntary plea
to those evidentiary facts independently of the circuit court
and court of appeals but benefiting from those courts’
anal yses. *’
11

130 The defendant clains that he did not understand that
by agreeing to have the sexual assault charge read in, he was
admtting or would be deened to have admtted the read-in charge
for sentencing purposes.® He asserts that his failure to
understand that the read-in involved an adm ssion for purposes
of sentencing renders his qguilty plea not knowing and not

intelligent.

7 d.

8 W accept the defendant's assertion that he did not
understand his agreenent to have the sexual assault charge read
in and considered for sentencing purposes to be an adm ssion
that he was guilty of the read-in charge. Trial defense counsel
acknowl edged at the postconviction hearing that he did not
explain the read-in agreenent to the defendant as constituting
an admssion of guilt and further acknow edged that the
def endant consistently denied that he was guilty of the read-in
charge. The record also shows that the defendant never made any
statenent, or agreed to any statenent, suggesting that the read-
in charge was an offense that the defendant had actually
comm tted. Furthernore, at the sentencing hearing the defendant
stated, through his counsel, that he was innocent of the read-in
char ge.

16
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131 The defendant apparently contends that his plea was
not entered knowingly and intelligently for the followng
reasons:

(A) The defendant was unaware that the circuit court
woul d deem the sexual assault charge dism ssed but read in
under the defendant's plea agreenent to be admtted by the
def endant for sentencing purposes;

(B) The defendant did not admt guilt of the read-in
charge but instead actively denied guilt of the read-in
char ge;

(C© The circuit court was required to advise the
def endant that the read-in charge was to be deened admtted
for sentencing purposes;

(D) The circuit court was required under State V.
Bangert, 131 Ws. 2d 246, 270-72, 389 N.w2d 12, to
ascertain whet her the defendant understood that by
admtting guilt of the read-in charge he was waiving
several constitutional rights with respect to that charge;
and

(E) Trial defense <counsel failed to advise the
def endant that when a charge is read in, the defendant is
admtting guilt of the read-in charge for purposes of
sentencing or is deened to have admtted guilt for purposes

of sentencing, and therefore wunder a Nelson/Bentley?'®

19 state v. Howell, 2007 W 75, 92, 301 Ws. 2d 350, 734
N.W2d 48; State v. Bentley, 201 Ws. 2d 303, 548 N W2d 50
(1996); Nelson v. State, 54 Ws. 2d 489, 195 N . W2d 629 (1972).

17



No. 2006AP64- CR

analysis the defendant has denonstrated that his qguilty

pl ea was not entered knowngly and intelligently regardl ess

of whether the court's plea colloquy was defective.
A

132 The defendant's argunent that his plea was not entered
knowingly and intelligently because he was unaware that the
circuit court would deemthe read-in sexual assault charge to be
admtted for sentencing purposes isS unconvincing. Nowhere did
the circuit court conclude that the defendant admtted (or was
deened to have admtted) the sexual assault charge that was read
in or that the defendant was gquilty of the read-in sexual
assaul t charge.

33 The circuit court never deenmed the read-in sexual
assault charge to be admtted. The record denonstrates that
neither the State, nor trial defense counsel, nor the circuit
court referred to the read-in charges as admtted or deened
adm tt ed. Nowhere in the plea questionnaire, in the transcript
of the plea hearing, or in the transcript of the sentencing
hearing did the State, defense counsel or the circuit court
refer to the read-in charges as admtted or deened admtted.

134 The circuit court acknow edged that "[t]here is [sic]
sone denials with regard to the read-in" and that "there seens
to be considerable dispute" over the charges pending in another
county. The circuit court explicitly advised the defendant at
sentencing (and repeated this explanation at the postconviction
hearing) that it understood that the defendant was not admtting
the read-in charge.

18
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135 The circuit court treated the read-in charge properly,
not as an admtted crinme but as an offense that may properly be
consi dered for sentencing purposes.

36 The circuit court treated the read-in charge in the
same way as it treated the sexual assault charges pending
agai nst the defendant in another county and did not give the
read-in charge nore weight than it gave the pending charges in
the other county. It is well established that "[a] sentencing
court may consider uncharged and unproven offenses" whether or
not the defendant consents to having the charge read in.?°

37 The circuit <court's consideration of the read-in
charge when sentencing the defendant did not flow only from the
parties' agreenent to read in the sexual assault charge for
sent enci ng purposes. The circuit court treated the read-in in
the same manner as it treated other pending charges or unproven
of f enses.

138 Under the circunstances of the present case, the

circuit court was not required to advise the defendant that the

20 state v. Leitner, 2002 W 77, 945, 253 Ws. 2d 449, 646
N. W 2d 341.

See also State v. MQay, 154 Ws. 2d 116, 126, 452
N.W2d 377 (1990) ("Evidence of unproven offenses involving the
defendant nmay be considered by the court for" the purpose of
"determ ning the character of the defendant and the need for his
incarceration and rehabilitation."); Elias . St at e, 93
Ws. 2d 278, 284, 286 N.W2d 559 (1980) ("[T]he trial court in
i nposing sentence for one crinme can consider other unproven
of fenses, since those other offenses are evidence of a pattern
of behavior which is an index of the defendant's character, a
critical factor in sentencing.”) (citations omtted).

19
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read-in charge wuld be deenmed admtted for purposes of
sent enci ng. The circuit court concluded not that the defendant
was quilty of the read-in charge, but rather that the read-in
charge and the charges pending in the other county denonstrated
that even after he had been nmade aware of the initial sexua
assault charge against him the defendant "continued to place
himself in a questionable situation where +those types of

al | egations coul d be nade."?

L At the hearing on the defendant's motion to withdraw his
plea, the circuit court again explained that it had not | ooked
to the read-in charge or the charges pending in another county
"as things that definitively happened,” but that the court was
rather "looking at those matters as [the defendant] continually
placing hinself in a situation where he is associating wth
underage persons sufficiently that they know who he is and for
sone reason woul d make these types of allegations against him"

The defendant also argues that although the circuit court
acknowl edged that the defendant denied guilt of the read-in
charge, the court identified this denial as a factor weighing in
favor of nore severe punishnent. The defendant appears to
suggest a relationship bet ween t he circuit court's
acknow edgnent that "[t]here is sone denials [sic] wth regard
to the read-in" and the court's imedi ately precedi ng discussion
of the defendant's "blane-shifting issues."”

The record does not bear out the defendant's claim The
transcript is clear that the circuit court did not adduce the
defendant's protestation of innocence in regard to the read-in
charge as an instance of blanme-shifting. In discussing the
def endant's bl ame-shi fting I ssues, the court cited the
presentence investigation, which criticized the defendant for
attenpting to shift noral blanme and responsibility to the victim
of the sexual assault to which the defendant pled guilty. The
circuit court's discussion of blame-shifting very clearly
regarded the defendant's failure to accept noral responsibility
for the conduct that resulted in the defendant's conviction, not
the defendant's failure to admt guilt to charges of which the
def endant was not convi cted.
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139 Because the circuit court never treated the defendant
as having admtted (or as having been deenmed to have admtted)
the read-in charge, the defendant's argunent that his plea was
not entered knowi ngly, intelligently, and voluntarily because he
was unaware that the circuit court would deemthe read-in sexua
assault <charge to be admtted for sentencing purposes 1is
unconvi nci ng.

B

140 The defendant is correct that he denied guilt of the
read-in charge. |Indeed, the circuit court acknow edged that the
defendant actively denied guilt of the read-in charge and did
not admt the read-in charge for any purpose. The circuit court
never characterized the defendant as having admtted or as
havi ng been deenmed to have admtted the read-in charge for any
pur pose. Under these circunstances, the defendant's assertion
that he denied guilt of the read-in charge is not a persuasive
argunent that his guilty plea was not entered know ngly and
intelligently.

C

41 The defendant appears to argue that the circuit court
was required to advise him that the read-in charge was to be
deened admtted for sentencing purposes. Two cases are relevant

to this argunent: Garski v. State, 75 Ws. 2d 62, 77, 248

N.W2d 425 (1977); and State v. Ceaves, 181 Ws. 2d 73, 510
N.W2d 143 (C. App. 1993).

42 In Garski, the defendant argued that "the trial court
never informed him that it «could order restitution as a
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condi tion of pr obati on on . . . dismssed [ read-in]
charges . . . ."?? The Garski court nevertheless upheld the
circuit court's order of restitution as a condition of probation
on the dism ssed read-in charges. The Garski court concluded
that the trial court had to inform the defendant of the
statutory penalties for the charged offenses but that Garski had
no authority for his argunent that the trial court nust inform
him that restitution could be a condition of probation for the
read-in offenses prior to accepting a guilty plea.?

143 The Garski court "cautioned," however, that "when the
pl ea agreenent contenplates the non-prosecution of uncharged
of fenses, the details of the plea agreenent should be made a
matter of record"? and that "[t]he defendant should be advised
by the trial court, on the record, of the effect of the read-
ins, including that the judge may take these offenses into
consi deration when sentencing."?® The Garski court did not state
whet her this caution regarding how the trial court should advise
a defendant about read-in charges was a recommendation of good

practice or a requirement for a knowng, intelligent, and

22 Garski v. State, 75 Ws. 2d 62, 75, 248 N W2d 425
(1977).

2 1d. at 76.

4 1d. at 77 (citing Austin v. State, 49 Ws. 2d 727, 183
N. W 2d 56 (1971)).

%5 Garski, 75 Ws. 2d at 77.
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voluntary plea.?® The Garski court also did not specifically
require or caution a trial court to advise a defendant that a
read-in involves or entails an adm ssion of guilt to the read-in
of f ense.

144 1n (Ceaves, another restitution case, the court of
appeal s "suggest[ed]," but did not require, that trial courts
"ask the defendant if there is an admssion to the read-in

charge for purposes of sentencing consideration."?

The O eaves
court of appeals stated that it "believe[d] that this is the
better practice."?®

145 C eaves nmakes clear that a trial court is not required
to advise a defendant that a read-in charge is to be deened
admtted for sentencing purposes. In light of O eaves, the
Garski court's anbi guous "caution" nust be read as precatory, at
| east with respect to the circuit court's obligation to advise

the defendant that a read-in charge is to be deened admtted for

sent enci ng pur poses.

26 |d. at 73-74. Garski's caution was based on a simlar
caution in Austin v. State, 49 Ws. 2d 727, 734, 183 N W2d 56
(1971), which we discuss |ater. Garski declared that in the
absence of a statute allowing for restitution when a sentence of

inprisonnment is inposed, a trial court could not order
restitution for the three offenses for which the trial court
inposed a sentence of inprisonment but could, in inposing

probation for the fourth charged offense, order restitution for
a read-in offense as a condition of probation.

2 eaves, 181 Ws. 2d at 80 n.1, 510 N.W2d 143 (C. App.
1993) .

28 1 d.
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146 Moreover, as we stated previously, the circuit court
in the present case never considered the dismssed read-in
charge or the sexual assault charges in another county to have
been "adm tted" by the defendant or to have been deened admtted
for sentencing or for any other purpose. Even Garski's
precatory caution and Ceaves's recomendation of better
practice do not seem to apply to the present case, when the
circuit court did not consider the dism ssed read-in charge to
have been admtted by the defendant or to have been deened
adm tt ed.

47 We conclude that the circuit court was not required in
the instant case under either Garski or C eaves to advise the
defendant that the read-in charge was to be deened admtted for
sent enci ng pur poses.

D

148 The defendant asserts that because he is deened to
have admtted a read-in offense when a read-in charge is
involved in a plea agreenent, the circuit court should have
treated the admssion to a read-in charge as equivalent to a
guilty plea to the read-in charge and should have engaged in a

plea colloquy for the guilty plea under State v. Bangert, 131

Ws. 2d 246, 248 N W2d 425 (1977). The defendant further
asserts that the circuit court did not engage in such a colloquy

in the present case; that the defendant therefore established a

24



No. 2006AP64- CR

prima facie violation of Bangert; and that the State did not
rebut the defendant's prinma facie case.?°

149 Under Bangert, a circuit court accepting a guilty plea
is required to address the defendant personally and to engage in
a colloquy on nunerous subjects. Anmong ot her things, the court
is required to establish the defendant's understanding of the
nature of the crime, to ascertain whether a factual basis exists
to support the guilty plea, and to inform the defendant of the
constitutional rights that are waived by a plea and verify that
t he def endant understands he is giving up these rights.3°

150 The defendant argues that inasnmuch as a read-in charge
is deened admtted for sentencing purposes, the circuit court
was required to adhere to Bangert and to advise the defendant
that he was waiving, in regard to the read-in charge, the Sixth
Amendnent right to a jury trial, the Sixth Amendnent right to
confront one's accusers, and the Fifth Anmendnent right against
self-incrimnation.

151 We disagree with the defendant's Bangert argunent in
the present case. Because the circuit court did not view the
read-in charge as either having been admtted by the defendant
or as having been deened to have been admtted by the defendant

for sentencing or for any other purpose, the defendant has no

2% \Whether alleged deficiencies in the plea colloquy
establish a violation of the circuit court's mandatory duties at
a plea hearing is a question of |aw that we review i ndependently
of the circuit court and court of appeals but benefiting from
those courts' anal yses. Brown, 293 Ws. 2d 594, f21.

30 Brown, 293 Ws. 2d 594, 35 (citations onitted).
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basis to argue that the circuit court should have engaged in a
full Bangert plea <colloquy explaining the effect of an
adm ssion/guilty plea to the read-in charge.

52 Rather, at sentencing the circuit court assessed the
defendant's character wusing all the available information,
including the read-in sexual assault charge and the sexua
assault charges in the other county. The sentencing court was
not constrained in considering the read-in charge or the other
charges by the Bangert rules of a plea colloquy or by the rules
of evidence that govern evidence in the guilt phase of a
criminal proceeding. 3!

E

53 Using a Nelson/Bentley analysis, the defendant argues

that his guilty plea was not nade knowingly and intelligently
even assuming that the circuit court had no duty to inform him
during the plea colloquy that the read-in sexual assault charge

woul d be deened admtted for sentencing purposes. The defendant

31 Leitner, 253 Ws. 2d 449, 945 ("In Wsconsin, sentencing
courts are obliged to acquire the full knowl edge of the
character and behavi or pattern of the convicted defendant before
i nposing sentence.") (quotation nmarks and citation omtted);
State v. Arredondo, 2004 W App 7, 4953, 269 Ws. 2d 369, 674
N.W2d 647 (explaining that there is a "well-recognized
distinction between the fact-finder's function at the guilt
st age, where the fact-finder nust determne whether the
government has proved a defendant's guilt beyond a reasonable
doubt, and the sentencing judge's role, which is to assess the
def endant's character usi ng al | avai |l abl e i nformation
unconstrained by the rules of evidence that govern the guilt-
phase of a crimnal proceeding.") (citation omtted); Ws. Stat.
8 (Rule) 911.01(4)(c) (providing that the rules of evidence are
i nappl i cable to sentencing proceedi ngs).
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relies on the fact that his trial counsel acknow edged at the
post conviction hearing that he did not informthe defendant that
the defendant would be deemed to have admtted the read-in
sexual assault charge. The defendant argues that his |ack of
understanding regarding the "adm ssion"” aspect of the read-in
procedure was vital to his ability to make a reasoned plea
deci si on.

154 The def endant' s Nel son/ Bent | ey ar gunment rests

primarily on the fallacy that the circuit court sentenced the
def endant based on the defendant's conviction of two sexual
of fenses, the one to which he pled guilty and the one that was
read in. The record shows that the circuit court did no such
thing, as we have explained previously. The defendant's
argunent that he would have been better off setting the read-in
charge for trial because he believed he would be acquitted nmakes
little sense. The defendant in the instant case was able to
deny quilt of the read-in offense and was able to have the read-
in offense dismssed wthout the possibility of further
prosecuti on. The ~circuit court viewed the read-in sexual
assault charge in the sane way as it viewed the sexual assault

of fenses charged in the other county.
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155 The defendant has not carried his burden to prove that
factors extrinsic to the plea colloquy rendered his guilty plea
unknowi ng and not intelligent.?3

156 We have considered the defendant's argunents that he
did not understand that by agreeing to have the sexual assault
charge read in, he was admtting or would be deened to have
admtted the read-in charge for sentencing purposes. H s
assertion that his failure to wunderstand that the read-in
i nvol ved an adm ssion for purposes of sentencing renders his
guilty plea not knowing and not intelligent is not persuasive
We conclude that because the circuit court never considered the
read-in charge admtted or deemed admtted for sentencing
purposes on the charge to which the defendant pled guilty, the
defendant has failed to show that his plea was not entered
knowi ngly and intelligently.

|V

157 The defendant further argues that under Wsconsin case
law the circuit court arguably had an obligation to consider the
read-in charge as having been admtted by the defendant for
sentenci ng purposes or having been deenmed to have been admtted

by the defendant for sentencing purposes, and that because the

32 1n a Nelson/Bentley argument, a defendant's challenge to
a guilty plea is based not on the inadequacies of the plea
col l oquy, but instead on factors extrinsic to the plea colloquy.
At a non-Bangert postconviction hearing, the defendant has the
burden to prove by clear and convincing evidence that his or her
plea was not entered knowi ngly, intelligently, and voluntarily.
Hanpt on, 274 Ws. 2d 379, 9162-63.
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def endant was unaware of having nmade an admi ssion to the read-in
charge for sentencing purposes, he did not knowngly and
intelligently plead guilty to the charged sexual assault. The
defendant wurges this court to inpose an explicit duty on a
circuit court to notify a defendant at the tinme the defendant
enters a guilty plea that read-in charges are deened admtted
for purposes of sentencing.

58 Although the case law on read-in charges® is neither
consistent nor clear, a proper reading of the history of

Wsconsin's read-in procedure denonstrates that it is not a

33 W use the term "read-in charge" interchangeably with the
terms "read-in offense” and "read-in crine." Qur deci sions
traditionally have referred both to "read-in charges" and "read-
in offenses” wthout drawing a distinction between these two
terns. See Lackershire, 2007 W 74, 301 Ws. 2d 418, 734
N.wW2d 23; State v. Martel, 2003 W 70, 262 Ws. 2d 483, 664
N.W2d 69; Robinson v. Cty of Wst Alis, 2000 W 126, 239
Ws. 2d 595, 619 N W2d 692; State v. Floyd, 2000 W 14, 232
Ws. 2d 767, 606 N W2d 155; In Interest of RWS., 162
Ws. 2d 862, 471 N.W2d 16 (1991); Austin v. St at e, 49
Ws. 2d 727, 183 N W2d 56. Some decisions also use the term
"read-in crinme" wthout distinguishing this term from "read-in
charge" or "read-in offense.” See Robi nson, 239 Ws. 2d 595;
Fl oyd, 232 Ws. 2d 767.

The defendant's read-in agreenent in the present case was
phrased as an agreenent to read in a "charge.” The defendant's
Plea Questionnaire/Waiver of R ghts form (Form CR 227, the
standard form used in Wsconsin) refers to "read-in charges.”
At the plea hearing, defense counsel and the circuit court each
used the term "charge" when discussing the read-in.

The legislature has chosen to enploy the term "read-in
crinme.” See Ws. Stat. § 973.20(1g)(b). W do not interpret
the legislature's use of the term"read-in crime" as a rejection
of this court's case law using the terns "read-in charge" and
"read-in offense" interchangeably with each other and with the
| egislature's term"read-in crine.”
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critical conponent of a read-in charge that the defendant admt
guilt to a read-in charge (or be deened to have admtted guilt
to the read-in charge) for purposes of sentencing. In sum no
adm ssion of guilt from a defendant is required (or should be
deened) for a read-in charge to be considered for sentencing
pur poses and to be di sm ssed.

159 We begin our examnation of the history of read-in
charges in this state wth this court's first extensive

description of Wsconsin's read-in procedure in Austin v. State,

49 Ws. 2d 727, 183 N.W2d 56 (1971).

60 In Austin, this court considered the validity of a
pl ea agreenment in which the district attorney agreed "not to
prosecute uncharged offenses if the defendant would agree to a
‘read in'" of these uncharged offenses and to allow the court to
take such offenses into consideration in sentencing him on the

charged of fense. "3

The court held the plea agreenent valid.

61 Because "the so-called 'read in'" of wuncharged crines
for the purpose of sentencing on the crine charged [was]
somewhat wunique to Wsconsin," the Austin court prefaced its
analysis with "a brief review' of Wsconsin's read-in procedure,
along with an acconpanying (and intertw ned) discussion of "the
problens involved in the consolidation of nultiple offenses and

the problens involved in the application of the recidivist

statute. "3

34 Austin v. State, 49 Ws. 2d 727, 729, 183 N WwW2d 56
(1971) .

35 1 d.
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62 Austin described the read-in procedure by referring to
the defendant as admtting the uncharged offenses. The Austin
court explained that "[u]lnder our read-in procedure, the
def endant does not plead to any charges and therefore is not
sentenced on any of the read-in charges but such admtted
uncharged offenses are considered in sentencing him on the
charged of fense. "3°

163 The Austin opinion does not explicitly state that such
adm ssion is an actual adm ssion made by the defendant or, as
sonme cases would later hold, an adm ssion that the court sinply
assunes to be nmade as a matter of |aw based on the defendant's
agreenent to read in the charge for consideration at sentencing.
The facts of Austin indicate, however, that the read-in
procedure described in that opinion involved the defendant's
actual adm ssion of guilt. In its brief in Austin, the State
asserted that "defendant, represented by counsel, admtted his
participation in an additional arnmed robbery occurring at a
Clark Service Station in M| waukee on the sanme date."

164 Furthernore, Austin identified Pulaski v. State, 23

Ws. 2d 138, 126 N W2d 625 (1964), as a read-in case, and

Pul aski involved an actual admssion of guilt to uncharged
of fenses considered at Pulaski's sentencing hearing. Austin
stated that in Pulaski "this court was confronted with . . . a

read in by a MIwaukee circuit court of 21 offenses commtted in

M | waukee county, where the defendant was charged and convicted

% | d. at 732 (enphasis added).
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on his plea of guilty to three charges of burglary . " 37
The defendant in Pulaski actually admtted guilt to the
uncharged offenses <considered at his sentencing hearing.
Pul aski pled guilty to three burglaries but "with the consent of
the defense counsel and upon the assurances of the district
attorney no warrants would be issued, [the court] took testinony
of ot her burgl ari es I n whi ch t he def endant had

participated. . . . In all, testinony was taken on 24 burglaries

admtted by the defendant."3®

165 Finally, Austin conpared and contrasted Wsconsin's
read-in procedure to a procedure described in the Anerican Law
Institute Mbdel Penal Code under which "the defendant may admt

in open court the comm ssion of other [uncharged] felonies and

ask that they be taken into account"” at sentencing for a charged

of fense.®® The Austin court explained that the Mdel Penal Code

7 1d. at 730.

38 pulaski v. State, 23 Ws. 2d 138, 139-40, 126 N.W2d 625
(1964) (enphasi s added).

Pul aski's brief stated that the court denmanded that Pul aski

provide "full and open disclosure” involving the uncharged
offenses in order to avoid facing "the maxi num sentence in each
case consecutively." The State's brief in Pulaski further
asserted that Pulaski had "admtted his involvenent”" in the

uncharged burglaries to the police.
% Austin, 49 Ws. 2d at 733 (enphasis added).

According to the Austin court, the Mdel Penal Code
provi ded as foll ows:

Wen the defendant has asked that other crines
admtted in open court be taken into account when he
is sentenced and the Court has not rejected such
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procedure was simlar to Wsconsin's read-in procedure in that
"the sentence [for the charged offense] bars the prosecution of
such admtted [but wuncharged] crinme" and different from the
Model Penal Code procedure in that the Code procedure "works
like the Wsconsin repeater statute,” permtting the trial court
to "extend the term of the ordinary maxi num penalty for the
crime charged by taking into account the other offenses."* The
Austin court did not state whether Wsconsin's read-in procedure
differed from (or was the sanme as) the Mdel Penal Code
procedure in involving a defendant's actual adm ssion of guilt
to any uncharged crine read in for sentencing purposes.

166 In sum Austin appears to describe a read-in procedure

as involving the defendant's actual adm ssion of guilt to the

request, the sentence shall bar the prosecution or
conviction of the defendant in this state for any such
admtted crine.

Austin, 49 Ws. 2d at 732 n.2 (quoting Mdel Penal Code,
§ 7.05(4)) (enphasis added).

Model Penal Code § 7.03(4) (1985) provides that a court may
sentence a convicted felon to an extended term of inprisonnment
if it finds that the defendant "is a multiple offender whose
crimnality was so extensive that a sentence of inprisonnent for
an extended term is warranted." Section 7.03(4) additionally
provides that the court my not nmake such a finding unless
certain conditions obtain, including the condition that "the
defendant admts in open court the comm ssion of one or nore
felonies and asks that they be taken into account when he is
sentenced. "

Model Penal Code 8 7.04(4) (1985) establishes a simlar
procedure for convicted m sdeneanants.

40 Austin, 49 Ws. 2d at 733.
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read-in charge. The court "cautioned" in Austin that "when the
pl ea agreenent contenplates the nonprosecution of uncharged
offenses the details of the plea agreenent should be nade a
matter of the record."*

167 Another early read-in case, State v. Gerard, 57

Ws. 2d 611, 205 N Ww2d 374 (1973), simlarly describes the
read-in procedure as involving the defendant's actual adm ssion
of guilt. Gerard agreed to have 20 uncharged offenses read into
the record and to allow the circuit court to take such offenses
into consideration in sentencing him on two charged crimes.*
The defendant mnade an actual adm ssion, apparently to |aw
enforcenent officers, that he was guilty of these 20 uncharged
crimes.*® The court was made aware of the defendant's adnission
and inquired as to the validity of the adm ssion when the court
read in the uncharged offenses.* The Gerard court quoted an
excerpt from the circuit court transcript reading in part as

foll ows:

THE COURT: Have the defendant wal k forward. Ronal d
Gerard, did you admit all those other said [read-in]
of fenses to the officers freely and voluntarily?

DEFENDANT: Yes.

4l 1d. at 734.

42 gtate v. Gerard, 57 Ws. 2d 611, 614, 205 N W2d 374
(1973).

43 1d. at 620.

44 d.
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THE COURT: Were any threats or any prom ses made by
anyone, any police officer or by any |aw enforcenent
officer or by anyone involved in this case in any
manner, shape or form to get you to admt those
of f enses?

THE DEFENDANT: No.
THE COURT: Wiy did you admt thenf

THE DEFENDANT: Because | wanted to get everything off
t he books so | amnot any nore involved in anything.*

168 Neither Austin nor Cerard stated that a defendant's
admssion is required wunder Wsconsin's read-in procedure.
Al t hough describing Wsconsin's read-in procedure as involving
the defendant's adm ssion of guilt, neither opinion addresses
the question whether a circuit court would err in accepting a
read-in agreenent in the absence of the defendant's adm ssion of
guilt. In other words, Austin and Gerard do not address the
gquestion whether a defendant's admi ssion of guilt is a necessary
conponent of the Wsconsin read-in procedure.

69 In contrast to cases such as Austin and Gerard, sone
subsequent cases describe the defendant's adm ssion of a read-in
charge not as an actual admssion of gquilt but rather as an
adm ssion as a matter of law that the defendant makes sinply by
agreeing to read in a dismssed charge. The first of these

cases is State v. Szarkowitz, 157 Ws. 2d 740, 460 N W2d 819

(Ct. App. 1990). Szarkowitz addressed read-in offenses in order

to apply Wsconsin's restitution statute and interpreted Austin

in the course of interpreting the statute.

4 1d. at 620.
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170 In Szarkow t z, the court of appeal s rejected

Szarkowi tz's argunent that the circuit court erred in ordering
restitution to victins of crimes that were read in as part of
Szarkowitz's plea agreement.* In interpreting the restitution
statute, the court of appeals concluded that the statute's
provision that a circuit court may order the defendant to nake
restitution to "any victimof the crime" authorized the court to
order restitution to "victins of any crinmes to which the
defendant admts as part of the read-in procedure as well as
victims of the particular crime for which he is convicted."*

71 In so holding, the court of appeals quoted, relied
upon, and interpreted Austin's statement that "'[u]nder our
read-in procedure, the defendant does not plead to any charges
and therefore is not sentenced on any of the read-in charges but
such admtted uncharged offenses are considered in sentencing

him on the charged offense.'"*

The court of appeals construed
this statenment in Austin to nmean that "when a defendant agrees
to crinmes being read in at the tinme of sentencing, he nmakes an
adm ssion that he committed those crinmes."*

172 The Szarkowitz court of appeals did not explicitly

state whether it was construing Austin to hold that "when a

4 gState v. Szarkowitz, 157 Ws. 2d 740, 743, 460 N. W2d 819
(Ct. App. 1990).

47 1d. at 746, 754.

“ |d. at 753 (quoting Austin, 49 Ws. 2d at 732) (enphasis
in Szarkow t z).

49 gzarkowitz, 157 Ws. 2d at 753.
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defendant agrees to crinmes being read in at the tinme of
sentencing, he nakes[, as part of that procedure, an actual]
adm ssion that he commtted those crinmes" or whether it was
instead construing Austin to hold that "when a defendant agrees
to crinmes being read in at the tine of sentencing, he [is
legally deenmed to] nake[] an admission that he commtted those
crinmes [even in the absence of an actual adm ssion]." Bot h

interpretations of Szarkowitz are permtted by the text of that

opi ni on.
73 The court of appeals adopted the latter interpretation

of Szarkowitz in State . Cl eaves, 181 Ws. 2d 73, 510

N.W2d 143 (C. App. 1993). In O eaves (another case involving
interpretation and application of Wsconsin's restitution
statute), the defendant argued that his personal adm ssion to a
read-in offense was a condition precedent to the trial court's
authority to order restitution for a victim of that read-in
char ge. The court of appeals explained that C eaves never
voiced any objection to the read-in charges. Rel ying on
Szarkowi tz and Austin, the court of appeals concluded that "[i]n
the absence of any objection to . . . crimes being read in, the

court may assune that the defendant admits them for purposes of

bei ng consi dered at sentencing. ">

The court of appeals further
concl uded that because the defendant in C eaves "did not object

to the crines being read in, he admtted them ">

°0 O eaves, 181 Ws. 2d at 80 (enphasis added).

°L | d. at 79 (enphasis added).
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174 Although holding that the circuit court "may" assune
that the defendant admts of read-in charges for purposes of
sentencing, the Ceaves court recommended that circuit courts
i nstead expressly ask defendants whether there is an adm ssion
to the read-in charge for purposes of sentencing. The d eaves
majority declared that "[t]o clarify the record . . . we suggest
that trial courts in the future ask the defendant if there is an
admssion to the read-in charge for purposes of sentencing
consideration. W believe that this is the better practice."®?

175 Witing in concurrence in (eaves, Judge Nettesheim
endorsed and el aborated upon the majority's suggestion "that the
trial court expressly obtain an adm ssion from the defendant to

a read-in charge."®?

Judge Nettesheim explained that a read-in
charge is wusually acconpanied by three conditions: (1) the
def endant acknow edges responsibility for the uncharged or
dism ssed read-in charge; (2) the defendant agrees that the
trial court may consider the read-in charge for purposes of
sentencing on the charges for which a defendant is convicted,
and (3) the defendant accepts responsibility for restitution
relating to the read-in charge.

176 Judge Nettesheim suggested that a trial court engage
in "a personal colloquy with the defendant under Bangert" to

establish that the defendant understands these consequences of a

read-in charge and to "additionally establish that the defendant

52 1d. at 80 n.1.

° 1d. at 80 (Nettesheim J., concurring).
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under stands and accepts all of these conditions, or any others
which mght apply.” This procedure, according to Judge
Nettesheim "can mnimze the nunber of postconviction notions
and appeals challenging a trial court's use of a read-in charge.
And, even where such notion or appeal is brought, the judicial
resol ution of the issue will often be facilitated. ">

77 The opinions in Ceaves nerely recommended that the
trial courts ask defendants in the future whether they are
admtting the read-in charge for purposes of sentencing.
Cl eaves did not require the trial courts to do so. Ceaves al so
did not require circuit courts to assune that defendants have
admtted guilt of read-in charges for purposes of sentencing,

stating instead that courts "may" nake such an assunpti on.

178 Standing in contrast to cases such as Austin, Gerard,

Szarkowitz, or Ceaves, all of which describe the read-in
procedure as involving either an actual or a deenmed adm ssion of
guilt, are cases describing the read-in procedure w thout meking
reference either to the defendant's actual adm ssion of guilt or
to a rule that the circuit court nay deem the defendant's
agreenent to read in the charge to an admssion that the
def endant commtted the read-in offense.

179 Martinkoski v. State, 51 Ws. 2d 237, 186 N W2d 302

(1971), a case released in the sanme term as Austin, provides one

such exanpl e. Martinkoski "stipulated to the reading-in of" a

° 1d. at 80-81 (Nettesheim J., concurring).
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charge that the State agreed to disnmiss wthout prejudice.>
This court described Mrtinkoski as stipulating to the charge's
"consideration in the inposition of a sentence in exchange for
the agreenment of the state not to prosecute that charge."*® The

Marti nkoski opinion does not state that Martinkoski admtted

guilt of the read-in charge or that he was deened as a matter of
law to admt guilt of the charge. | ndeed Martinkoski initially
pled not guilty to the charge disnissed and read in.> Neither

the briefs in Mrtinkoski nor the decision state that he

admtted the read-in charge or that he was deenmed to have
admtted it as a matter of |aw

180 In Enbry v. State, 46 Ws. 2d 151, 174 N W2d 521

(1970), a case cited and quoted in Austin, the court
di stinguished a trial court's practice of considering other
of fenses for purposes of sentencing from the procedure of the
state and the accused agreeing that the trial court nay take
uncharged offenses into consideration and that the prosecutor
may not prosecute those offenses at a later tine. The Enbry
court described the latter procedure (the read-in procedure)
without referring to the defendant as admtting guilt or as the
defendant's agreenent to the read-in as constituting an

adm ssion of quilt as a matter of law. The Enbry court instead

5 Martinkoski v. State, 51 Ws. 2d 237, 248, 186 N.W2d 302
(1971) .

5 Martinkoski, 51 Ws. 2d at 248.

° See the State's brief in Martinkoski at App. 101-02.
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stated, as the court did in Martinkoski, only that a read-in

offense is one that may be considered at sentencing and that the
State is barred from prosecuting in the future. The Enbry

opi ni on describes the read-in procedure as foll ows:

[ The read-in procedure is] a practice in this state,
especially in MIlwaukee, of <charging a mul tiple
offender with two or nore offenses for which the
evidence is nost conclusive and bringing the judge's
attention to additional wuncharged offenses prior to
sent enci ng. Upon agreenent between the state and the
accused, the judge nmay take these offenses into
consideration and the prosecution agrees not to
prosecut e. It is expected the uncharged crines wll
influence the length of the sentence for the crine or
crines the defendant has been found guilty of or to
which he has plead [sic] quilty. The advantage of
this technique to the accused is that he can clean his
slate of several uncharged crinmes with the safety of
only receiving at the nost the maxi num sentence on the
one or two crimes of which he is convicted.®®

81 After the read-in procedure devel oped in the Wsconsin
courts, the legislature inserted a definition of read-in crines
into the Wsconsin Statutes. In 1995, two years after the court
of appeals nmandated Ceaves (the Ilatest of the decisions
di scussed above), a bill was introduced in the Wsconsin State
Assenbly that included a legislative definition of the phrase
"read-in crime" for purposes of the «crimnal restitution
statute. The bill, 1995 Assenbly Bill 467, would have defined a
"read-in crinme" as a crine to which the defendant actually
admts qguilt. Section 3 of the bill provided in relevant part

as foll ows:

°® Enbry v. State, 46 Ws. 2d 151, 157-58, 174 N.W2d 521
(1970).
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973.20(1g) of the statutes is created to read:

973.20(1g) In this section:

(b) "Read-in crinme" neans any crine that is uncharged,
that the defendant admts to having commtted and that
the court considers at the tine of sentencing the
defendant for the crinme for which the defendant was
convi ct ed. ®°

182 In a nmenorandum addressed to the Assenbly Judiciary
Committee Assenbly, the Wsconsin Departnment of Justice objected
to this proposed definition of "read-in crine" on the ground
that it "would appear to require that the defendant personally
and specifically admt to the read-in offense in order for it to

be considered at sentencing for restitution."®

A transcription
of the nenorandum is attached as an Appendix hereto. The
Departnent of Justice argued that such a requirenent "is

inconsistent with the law on read-in offenses" and that under

° 1995 A B. 467, § 3, LRB-0353/1 (enphasis added).

The Legislative Reference Bureau analysis appearing on the
bill's first page further stated that "[r]ead-in crines are
crines that are not charged, but they are crines that the
defendant admts to and that the court considers when sentencing
t he defendant."”

The analysis also states that the bill was intended to
codify the court of appeals’' holding in Szarkowitz that courts
may require a convicted crimnal defendant to pay restitution to
the victim of a read-in crine. Anal ysis by the Legislative
Ref erence Bureau, 1995 A B. 467, LRB-0353/1.

® See Correspondence/ Menorandum  Department of Justice,
Aug. 11, 1995, in Bill Drafting File 1995 Ws. Act 141
(available at Ws. Legislative Reference Bureau, 1 East Miin
St., Madison, Ws.).
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the court of appeals' decisions in Szarkowtz and C eaves,

restitution was proper so long as the defendant agreed to the
read-ins. The Departnent of Justice nenorandum supports a
definition of "read-in charges” that allows dismssed read-in
charges to be considered for restitution and that dispenses with
the "admts" |anguage so that a defendant's personal adm ssion
to the read-in charge is not required; the defendant need sinply
agree that the charge be read in.

183 The Departnent of Justice nenorandum proposed the
followng definition of "read-in crime" in the restitution

st at ut e:

"Read-in crinme" neans any crinme that is uncharged or
which is dismssed as part of a plea agreenment, that
t he defendant agrees to be considered by the court at
sentencing and that the court considers at the tine of
sentencing the defendant for the crinme for which the
def endant was convi ct ed.

(Enmphasis in original.)

184 The Assenbly Judiciary Commttee evidently found the
Depart nent of Justice nmenorandum to be persuasive and
i ncorporated the Departnent's proposed |anguage nearly verbatim
into Assenbly Anendnent 1.° The Anendnent provided that a read-
in crime is a crinme "that the defendant agrees to be considered

by the court at the time of sentencing."®

°. Assenbly Anendnent 1 was offered by the Assenbly
Judiciary Comm ttee.

2 Assenbly Amendnent 1 to 1995 A. B. 467.
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185 The | anguage of Assenbly Anendnent 1 is the | anguage
ultimately enacted as the statutory definition of "read-in
crime" in the restitution statute. The statutory definition of
"read-in crine," enacted by the legislature in 1995 Wsconsin
Act 141 and now set forth in Ws. Stat. 8§ 973.20(1g)(b), nakes
no reference to any sort of adm ssion, whether actual or deened.
Wsconsin Stat. 8§ 973.20(1g)(b) defines "read-in crinme" as a
crinme "that the defendant agrees to be considered by the court
at the tine of sentencing." The statutory definition of "read-

in" crime for purposes of restitution is as foll ows:

"Read-in crime" neans any crine that is uncharged or
that is dismssed as part of a plea agreenment, that
t he defendant agrees to be considered by the court at
the tinme of sentencing and that the court considers at
the tinme of sentencing the defendant for the crinme for
whi ch the defendant was convi ct ed.

186 Al though not requiring that a defendant admt guilt to
a read-in charge (or be deened to have admtted quilt to the
read-in charge) for purposes of sentencing, the statutory
definition of "read-in crinme" does not bar a circuit court from
accepting a plea agreenent involving the defendant's adm ssion
of guilt of a read-in charge.

187 The statutory "read-in crinme" definition appears in
the crimnal restitution statute, Ws. Stat. § 973.20, and is
additionally incorporated by reference into the statute
governing victim statenments to be nade before sentencing
(8 972.14(3)) and the statute governing sentencing restrictions
on contact with victins of, or co-actors in, crimes (8 972.049).

These statutes, |ike 8§ 973.20(1g)(b) defining "read-in crine,"

44



No. 2006AP64- CR

do not at any point refer to a "read-in crine" as a crine that
the defendant admts or that the defendant is deenmed to have
admtted as a matter of |aw.

188 Subsequent to Ceaves and to the legislature's
enactnent of a statutory definition for "read-in crinme," this
court has not necessarily been consistent in describing read-in
of f enses.

189 For exanple, in State v. Floyd, 2000 W 14, 925, 232

Ws. 2d 767, 606 N W2d 155, we cited Ceaves in support of the

position that "[r]ead-ins constitute adm ssions by the defendant

to those charges"” (enphasis added). |In State v. Martel, 2003 W

70, 926, 262 Ws. 2d 483, 664 N.W2d 69, we appear to have
described read-ins as involving an actual adm ssion, stating

that Szarkowitz held for purposes of the restitution statute

that read-in charges applied to crines "admtted, dism ssed, and
read-in at sentencing for the crinme of conviction" (enphasis

added) . Simlarly, in State v. Lackershire, 2007 W 74, 927

n.7, 734 N.W2d 23, we cited Austin and stated that "[w] hen

charges are read in during sentencing, the defendant admts to

having conmtted the underlying crines . . . " (enphasis added).

90 In Robinson v. Wst Alis, 2000 W 126, 1942, 239

Ws. 2d 595, 619 N W2d 692, the court stated that "[r]ead-in
charges have historically served a limted function”™ and that
al though they have a preclusive effect of barring a State from

future prosecution of the read-in charges, read-in charges "are
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not otherw se treated as adjudications of guilt."®

The Robi nson
court further stated that "[c]onsideration of read-in charges
during sentencing is not tantanmount to actual litigation of the
underlying issues. The sentencing court per f or ms no
adj udi cation of the read-in charges . " 64

91 In sum the case |law and the restitution statute
suggest three different descriptions of the read-in procedure:
(1) Austin's and GCerard's description of a procedure involving
(though not necessarily requiring) the defendant's actua
adm ssion to the read-in charge for sentencing purposes; (2) the

Cl eaves (and perhaps Szarkowitz) rule that "[i]n the absence of

any objections to . . . crinmes being read in, the court may
assune that the defendant admts them for purposes of being
considered at sentencing";® and (3) the statutory definition

(and the description in cases such as Enbry and Martinkoski)

making no reference to an adm ssion of the read-in crinmes but
describing only the effect of a read-in crine, nanely that the
read-in charge nmy be considered at sentencing and that the
State is barred from future prosecution on the read-in charge

The State asserts, and our research appears to confirm that

W sconsin would stand al one anong the states should this court

®3 The Robinson court quoted Austin, 49 Ws. 2d at 732:
"Read-in offenses are not prior convictions and cannot be used
under sec. 973.12, the repeater statute.” Robi nson v. West
Allis, 2000 W 126, 142, 239 Ws. 2d 595, 619 N W2d 692.

64 Robi nson, 239 Ws. 2d 595, 943.

65 O eaves, 181 Ws. 2d at 80.
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conclude that a defendant nust admt guilt or be deened to admt
guilt for purposes of sentencing when he agrees to a read-in
char ge.

192 In reading Austin, the subsequent cases, and the
crimnal restitution statute defining a read-in charge, we
conclude that Wsconsin's read-in procedure does not require a
defendant to admt guilt of a read-in charge for purposes of
sentencing and does not require a circuit court to deem the
defendant to admt as a matter of law to the read-in crine for
pur poses of sentencing. A circuit court should not deem a
defendant's agreenent to have a charge read in for consideration
at sentencing and dismssed on the nerits to be an adm ssion of
guilt of the read-in charge for purposes of sentencing.

193 Except when a defendant does in fact admt guilt of a
read-in charge, stating that a defendant "admts gquilt" of a
read-in charge for purposes of sentencing is nore likely to
confuse than to guide the decisions nade by a defendant or a
sentencing court. It is a better practice for prosecuting and
defense counsel and circuit courts to omt any reference to a
defendant admtting a read-in crime, except when the defendant
does admt guilt, and sinply to recognize that a defendant's
agreenent to read in a charge affects sentencing in the
followng mnner: a circuit court my consider the read-in
charge when inposing sentence but the nmaxi mum penalty of the

charged offense will not be increased;® a circuit court may

® Austin, 49 Ws. 2d at 732 (cited with approval in

Robi nson, 239 Ws. 2d 595 142).
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require a defendant to pay restitution on the read-in charges;®
and a read-in has a preclusive effect in that the State is
prohi bited fromfuture prosecution of the read-in charge.®®

194 To avoid any confusion, prosecuting attorneys, defense
counsel, and circuit courts should hereafter avoid (as they did
in the instant case) the termnology "admt" or "deened
admtted" in referring to or explaining a defendant's agreenent
to read in charges.

195 We withdraw | anguage in the case |law that may be read
as intimating that when a charge is read in a defendant nust
admt or is deenmed to admt the read-in charge for sentencing
pur poses.

* % k%

196 We conclude that the record clearly denonstrates that
neither the State, nor trial defense counsel, nor the circuit
court referred to the read-in charges as admtted or deened
admtted for sentencing purposes or for any other purpose.
Nowhere in the plea questionnaire, in the transcript of the plea
hearing, or in the transcript of the sentencing hearing did the
State, trial defense counsel, or the circuit court refer to the
read-in charges as admtted or deened admtted. Rat her, the

circuit court explicitly advised the defendant at sentencing

° Ws. Stat. § 973.20(1g) &(1r) (cited in Robinson, 239
Ws. 2d 595, 42).

® State v. Floyd, 2000 W 14, 925, 232 Ws. 2d 767, 606
N.W2d 155 (cited with approval in Robinson, 239 Ws. 2d 595
142) .
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(and repeated this explanation at the postconviction notion
hearing) that it understood that the defendant was not admtting
the read-in charge and that the circuit court would consider the
read-in charge for purposes of sentencing the defendant on the
charge to which the defendant pled guilty. Because the circuit
court did not consider the read-in charge to have been admtted
for sentencing purposes, we conclude that the defendant has
failed to show that his guilty plea was not entered know ngly,
intelligently, and voluntarily when he asserts that he was
unaware that his agreenent to have a sexual assault charge read
in was an admssion of the read-in charge for purposes of
sent enci ng.

197 Although the case law on read-in charges is neither
consistent nor clear, a proper reading of the history of
Wsconsin's read-in procedure denonstrates that it is not a
critical conponent of a read-in charge that the defendant admt
guilt to a read-in charge (or that the defendant's agreenent to
read in the charge be deened an adm ssion of guilt) for purposes
of sentencing. In sum no adm ssion of guilt from a defendant
for sentencing purposes is required (or should be deened) for a
read-in charge to be considered for sentencing purposes and to
be dism ssed. To avoid confusion, prosecuting attorneys,
defense counsel, and circuit courts should hereafter avoid (as
they did in the instant case) the termnology "admt" or "deened
admtted" in referring to or explaining a defendant's agreenent
to read in charges. A circuit court should advise a defendant
that it may consider read-in charges when inposing sentence but
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that the maximum penalty of the charged offense wll not be
increased; that a circuit court may require a defendant to pay
restitution on any read-in charges; and that the State is
prohi bited fromfuture prosecution of the read-in charge.

198 For the reasons set forth, we affirm the decision of
the court of appeals affirmng the circuit court's order denying
the defendant's notion to withdraw his guilty pl ea.

By the Court.—Fhe decision of the court of appeals is

af firned.
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CORRESPONDENCE /MEMORANDUM DEPARTMENT OF JUSTICE
Date: August 11, 1995

Tars Agsembly Judiciary Committee

From: Andy Cohn

Executive Assistant
Subject: AR 467

The following is the text of a memo drafted by our criminal
litigation attorneys listing departmental concerns. Thank you for your
attention to this matter:

AB 467 1is an attempt to codify the decision in State wv.
Szarkowitz, 157 Wis. 2d 740 (Ct. App. 1990), which held that a
court could order restitution for read-in offenses.

While there is no problem with the general purpose of the
statute there are some technical problems with the language used
regarding the definition of read-in offenses.

The proposed statutory definition is:

[Alny crime that is uncharged, that the defendant admits
to having committed and that the court considers at the
time of sentencing the defendant for the crime for which
the defendant was convicted.

First, as '"read-in crime" is defined as any crime that is
"uncharged" it creates confusion in light of the normal practice of
dismissing charged offenses and reading them in for purposes of

sentencing. The existing language would appear to exclude such
offenses from being considered for restitution, or at least allow
the argument to be raised on appeal. Thus, a change in the

language would be necessary to accurately reflect the traditional
read-in procedure.

Second, the statute also defines read-in crime as any crime
that the defendant "admits to having committed." This language
would appear to require that the defendant personally and
specifically admit to the read-in offense in order for it te be
considered at sentencing for restitution.

However, this 1s inconsistent with the law on read-in
offenses. As stated in Szarkowitz, "When a defendant agrees to the
crimes being read in at sentencing, he makes an admission that he
committed those crimes." Szarkowitz, 157 Wis. 2d at 753. The
question is only whether the defendant agreed to the crimes being
read-in. Szarkowitz, 157 Wis. 2d at 753. Thus, where a defendant
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agrees to the read-in offenses he is presumed to have admitted the
charges.

The issue of whether a personal admission is required was
raised in State v. Cleaves, 181 Wis. 2d 73 (Ct. App. 1993). In
that case the defendant argued that restitution on the read-in
offenses was improper as he did not personally admit to the
offenses. Cleaves, 181 Wis. 2d at 77. The court rejected this
argument and held that restitution was proper as the defendant had
agreed to the read-ins. Cleaves, 181 Wis. 2d at 80. However, the
court also stated in a footnote that "we suggest that trial courts
in the future ask the defendant if there is an admission to the

read-in charge for purposes of sentencing consideration. We
believe that this is the better practice." (Cleaves, 181 Wis. 2d at
80, n.1. A similar challenge can be expected to the proposed new
statute.

My concern is that if prosecutors and courts do not always ask
a defendant to admit the read-in charges, even if restitution is
not sought, then a special effort will have to be made when
restitution is sought to seek this personal admission. This dual
practice may result in some needless confusion. On the other hand,
if a personal admission is desirable then the statute does not
present a problem. However, as the colloquy suggested in Cleaves
is not required this still may result in confusion as a personal
admission would only be required in restitution cases. It is only
where a standard practice exists, such as requiring a personal
admission to all read-in offenses, that any possible confusion is
eliminated.

Some proposed language to deal with the perceived problems is
as follows:

"Read-in crime" means any crime that is uncharged or
which is dismissed as part of a plea agreement, that the
defendant agrees to be considered by the court at
sentencing and that the court considers at the time of
sentencing the defendant for the crime for which the
defendant was convicted.

DOJ should support the proposed bill with the suggested
changes. First, allowing for dismissed read-in charges to be
considered for restitution. Second, to change the ‘"admitsg"
language to reflect that a personal admission is not required, as
opposed to simply agreeing that the charges be read-in.

2006AP64- CR
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199 LOQUIS B. BUTLER, JR, J. (concurring). I
respectfully concur with the majority's mandate affirmng the
circuit court's order denying Straszkowski's notion to w thdraw
his guilty plea. However, | wite separately because | disagree
with the majority's ruling "withdrawfing] |anguage in the case
| aw that nmay be read as intimating that when a charge is read in
a defendant mnmust admt or is deened to admt the read-in charge
for sentencing purposes.” Majority op., 9195. | al so disagree
with the majority's related adnonitions that <circuit courts
"should not deem a defendant's agreenent to have a charge read
in for consideration at sentencing and dism ssed on the nmerits

to be an adm ssion of guilt of the read-in charge for purposes

of sentencing,” and that "prosecuting attorneys, def ense
counsel, and circuit courts should hereafter avoid . . . the
termnology 'admt' or 'deened admtted in referring to or
explaining a defendant's agreenent to read-in charges."” Id.,
1991, 93.

1100 A defendant's adm ssi on or acknow edgenent of
wrongdoing is an essential part of the read-in process. If a
def endant who commtted a crime has not acknow edged what he or
she did wong, why should the defendant benefit from having the
charge dism ssed with prejudice? On the flip side, an innocent
crim nal def endant should not be held responsible and
accountabl e for conduct that nay have been conmtted by soneone

el se.
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I

101 Straszkowski's petition for review in this case
presented a single issue: whether the trial court erred in
denying Straszkowski's notion to withdraw his guilty plea on his
assertion his plea was not knowingly and intelligently entered
due to his lack of know edge regarding the effect of a read-in
of f ense. However, the mpjority has turned this case into a
unil ateral referendum on the propriety of acknow edging the role
of admi ssions in read-in procedures, despite any party having
rai sed such an issue. This issue becones the focus of the
majority opinion, which ultimately undercuts the 1ong-standing
tradition of treating read-ins as adm ssions under Wsconsin
I aw. | respectfully but strongly disagree with the majority
opi nion's anal ysis and concl usi on.

A

1102 The read-in procedure at issue in this case, although
unique to Wsconsin, is well-established within this state. The
read-in process provides a dual nechanism of, in sone cases,
hel ping make a victim whole through restitution to the extent
reasonably possible, while in all cases providing the sentencing
j udge W th hel pf ul i nformation about t he def endant ' s

rehabilitative needs. See State v. Sweat, 208 Ws. 2d 409, 422,

561 N.W2d 695 (1997). Agreeing to have one's crinmes read in
for such purposes is an alternative method of accepting
responsibility for crimnal conduct in |lieu of punishnment

followng a full adjudication of the crine. See State .
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Szarkowitz, 157 Ws. 2d 740, 753, 460 N.w2d 819 (C. App.
1990) .

1103 A defendant's agreenent to have his or her read-in
crinmes considered by a sentencing court is governed by Ws.
Stat. 8§ 973.20(1r), which requires all sentencing courts to
either order restitution or explain why no such order is issued.

See State v. Borst, 181 Ws. 2d 118, 122, 510 N.W2d 739 (1993);"

State v. Canady, 2000 W App 87, 17, 234 Ws. 2d 261, 610 N. wW2d

147. Wth every read-in case consequently beginning as a
presunptive restitution case, a defendant's agreenment to have
his or her crinmes considered for such purposes sends a nessage
to the victim that the person who conmitted those crines has
acknow edged responsibility for his or her crimnal conduct.

1104 Although it has been well established in Wsconsin
that agreeing to have one's crines considered by a sentencing
court through a read-in procedure constitutes an adm ssion to
those charges, the read-in agreenent is only the first step in
the process. The next step is that a sentencing court considers
those wuncharged crines, along with other proven or unproven
of fenses, for limted sentencing purposes: “"[1]n determ ning
the character of the defendant and the need for his
incarceration and rehabilitation, the ~court nust consider
whether the crinme is an isolated act or a pattern of conduct.”

State v. MQuay, 154 Ws. 2d 116, 126, 452 N.W2d 377 (1990).

! State v. Borst, 181 Ws. 2d 118, 122, 510 N.w2d 739
(1993), addresses the substantially identical |anguage of Ws.
Stat. 8§ 973.20(1)(1991-92), which was l|ater renunbered as
subsection (1r).
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See also Austin v. State, 49 Ws. 2d 727, 729-30, 183 N W2d 56

(1971) (citing Enbry v. State, 46 Ws. 2d 151, 157, 174 N.W2ad

521 (1970); Annot., Court's right, in inposing sentence, to hear

evidence of, or to consider, other offenses conmmtted by

defendant, 96 A L.R2d 768 (1964)). Because "[e]vidence of
unproven offenses involving the defendant may be considered by
the court for this purpose,” MQay, 154 Ws. 2d at 126, whet her
admtted to or not, the role of read-in agreenents as
constituting an adm ssion to the charges is relatively mnor at
this point in the process.

105 It is during the next step in every read-in process
that adm ssions becone significant. In addition to being
allowed to consider read-in charges for limted sentencing
consi derations, sentencing courts are also under a statutory
mandate to consider restitution, either ordering the read-in
defendant to pay restitution to the victim or explaining why
such an order is not issued. Ws. Stat. 8§ 973.20(1r).

106 In recognition of the fact that the primary purpose of
restitution is to conpensate victinms, not punish defendants,

courts are required to construe the restitution statute
"broadly and liberally in order to allow victinms to recover
their losses as a result of a defendant's crimnal conduct.'"

State v. Mdlock, 230 Ws. 2d 324, 332, 602 N.W2d 104 (C. App.

1999) (citation omtted). Al though read-in crines are not fully
adj udi cated, the plain text of Wsconsin's crimnal restitution
statute indicates that a defendant nmay be ordered to pay

restitution for his or her read-in crines which were "consi dered
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at sentencing” where that acknow edged crim nal conduct resulted

in conpensable injury to the wvictim See infra, 919-12

(discussing Ws. Stat. 8 973.20(1g)(a), (1g9)(b), (1r)). As
such, it is at the point of a court's restitution deliberations
that acknow edgenent of that <crimnal conduct takes on a
significant role, rendering adm ssions an integral part of the
read-in and restitution process.
B
1107 The nmjority focuses on the definition of "read-in

"2 in our state's crimnal restitution statute, Ws. Stat.

crinme
§ 973.20(19g)(b), wi t hout addr essi ng how that definition
functions together wth +the substantive provisions of the
statute. By interpreting subsection (1g)(b)'s definition of
"read-in crine" wi t hout reference to related statutory
provi sions describing the substantive function of read-in
acknow edgnents in the restitution process, the mpjority fails
to heed the rule that "[w hen construing a statutory provision

the entire section and related sections of the statute should be

considered,” Sweat, 208 Ws. 2d at 416, and consequently m sses
much of the point of § 973.20.

2 The majority refers to "read-in crime," "read-in offense,"
and "read-in charge" interchangeably. Majority op., 957 n.33
Such termnology does not fairly reflect the legislature's
intent, in choosing the phrase "read-in crime," to clarify that
the subject of a defendant's read-in agreement is not just a
"charge" typed out on a form but is the actual crimnal conduct
by that defendant which the defendant agrees to have consi dered
for limted sentencing and restitution purposes. See 1995 Ws.
Act 141; Ws. Stat. § 973.20(1g)(b), (1lg)(a), (5)(a).

5
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1108 There are many pertinent provisions of Ws. Stat.
§ 973. 20, including those both imediately preceding and
following subsection (1g)(b)'s read-in definition, that the
majority fails to consider, and which illustrate the nature of a
read-in acknow edgenent as an adm ssion. For exanple, the
subsection inmediately preceding the read-in definition defines

a "crinme considered at sentencing” as "any crime for which the

def endant was convi cted and any read-in crine.”

§ 973.20(19) (a) (enmphasi s added). Subsection (1r) then provides
the explicit link between read-ins and restitution, mandating

t hat :

[ W] hen i nposing sentence or ordering probation for any
crime . . . the court, in addition to any other
penalty authorized by law, shall order the defendant
to nmake full or partial restitution under this section
to any victim of a crine considered at sentencing
[i.e., including read-in crines. See subsection
(1g)(a)] . . . unless the court finds substantial
reason not to do so and states the reason.

(Enphasi s added.) The statute then proceeds to describe the
procedural requirements for issuing restitution, including the
mandat ory consideration of such factors as the "anmount of |oss

suffered by any victim as a result of a crine considered at

sent enci ng. " Ws. Stat. 8§ 973.20(13)(a)l. (enphasis added).

Subsection (5)(a) further provides:

(5 In any case, the restitution order may require
that the defendant do one or nore of the follow ng:

(a) Pay all special damages, but not general danmages,
substantiated by evidence in the record, which could
be recovered in a civil action against the defendant
for his or her conduct in the commssion of a crine
consi dered at sentencing.
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(Enmphasi s added.)

109 This description of a defendant's actions being
acknowl edged as his or her conduct in the conm ssion of a crine
by virtue of their having been <considered at sentencing
illustrates the nature of a read-in agreenment as an adm ssion.
It is inconsistent with both conmon sense and the plain | anguage
of this statute to conclude, as the mmpjority's approach
requires, that a defendant's agreenment to have a sentencing
court consider "his or her" "conduct in the conmssion of a
crinme” does not necessarily include an inplicit adm ssion that
such crimnal conduct by the defendant actually existed. The
reason for this is clear; a crimnal defendant should not be
held responsible and accountable for conduct commtted by
soneone else. Such a ruling would have the practical effect of
allowing the real crimnals to remain free to perpetrate other
of fenses on the unwitting public.

1110 The role of deemed adm ssions may appear to be
relatively insignificant in read-in cases such as this one where
restitution was not ordered and an adm ssion therefore was not
required for the renmining sentencing considerations. However
a defendant's admission is a pertinent part of the read-in
process as long as Ws. Stat. 8§ 973.20(1r)'s restitution
mandate, which applies to all read-in cases, remains pending in
a case. Before restitution nay be ordered, 8§ 973.20 requires

t hat :
a causal nexus nust be established between the "crinme
considered at sentencing,” Ws. Stat. 8§ 973.20(2), and
the disputed damage. In proving causation, a victim

7
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must show that the defendant's crimnal activity was a
"substantial factor" in causing danage.

As contenplated by the restitution statute, the
"crime considered at sentencing"” is defined in broad
terms. . . . The sentencing court should consider the
defendant's "entire course of conduct."

Canady, 234 Ws. 2d 261, 19119-10 (citations omtted)(enphasis
added); see also State v. Johnson, 2005 W App 201, 113, 287

Ws. 2d 381, 704 N.W2d 625 (describing substantial factor proof
required for ordering restitution in various ways, including the
description that "[p]Jut another way, a causal link for
restitution purposes is established when 'the defendant's
crimnal act set into notion events that resulted in the damage
or injury"). There is no language in the restitution statute
di stinguishing read-in crinmes from other "crines considered at
sent enci ng. " Either way, a nexus nust be drawn between the
victims injury and what 1is consistently described as the

def endant's crimnal conduct.?

1111 Once Ws. Stat. 8 973.20(1g)(b)'s definition of "read-
in crines" is considered, not in isolation but together wth

this surrounding statutory |anguage, a plain reading of 8§ 973.20

3 These provisions answer any suggestion from the majority
that a deened admi ssion nay be too fictitious in nature to serve
a proper foundation for restitution. As these additional
statutory provisions illustrate, the read-in agreenent is only
the first step in the process under Ws. Stat. 8§ 973.20;
subsequent steps require additional adm ssions or proof, e.g.,
of a nexus between the defendant's crimnal conduct and the
victims injury, and of the restitution anount. See al so Garski
v. State, 75 Ws. 2d 62, 248 N.W2d 425 (1977); State v. Cerard,
57 Ws. 2d 611, 205 N.wW2d 374 (1973). Thus, for restitution
purposes, a defendant's acknow edgenment of his or her read-in
crinmes is only the first adm ssion that nmay be required for a
restitution order.
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in its full context clearly indicates that by agreeing to a

read-in, a defendant agrees to have his or her crimnal conduct

consi dered at sentencing, not just to have sonme words, devoid of
such context and neaning, read out loud by a court. It is
further clear that a defendant's agreenent that his or her
crimnal conduct is to be considered nust logically entail an
inmplicit adm ssion by the defendant that such crimnal conduct
by the defendant exists.

112 Although the court of appeals correctly observed in
State v. Ceaves, 181 Ws. 2d 73, 80, 510 N.W2d 143 (C. App

1993), that sentencing courts are not nandated to obtain an
express admssion with every read in, the court suggested a

preferred practice for purposes of clarifying the record: we
suggest that trial courts in the future ask the defendant if
there is an admission to the read-in charge for purposes of
sentencing consideration.” Id. at n.1

113 | agree with the Ceaves court that the best practice
is for such clarification to be obtained on the record, by

either the defendant's attorney or by the court. It is

sufficient to clarify that the defendant has been inforned that
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his or her acknow edgnent of read-in charges nay be taken as an
admi ssi on. *
C

1114 The nmpjority attenpts to supplenent its analysis wth
a reference to a Departnent of Justice Menorandun? that describes
the legislative intent underlying the 1995 anmendnents to Ws.
Stat. 8§ 973.20 incorporating read-in crines into the crimnal
restitution process, including the new "read-in crinme"
definition in subsection (1g)(b). However, while providing
hel pful guidance to Wsconsin's read-in and restitution |aws,
t he Menorandum does not support the majority's concl usion.

1115 Rat her, the Menorandum expressly describes the

| egislature's intent to codify Szarkowi tz, which the Menorandum

describes as affirmng that "where a defendant agrees to the

read-in offenses he is presuned to have admtted the charges."”

“Prior to the read-in proceeding, attorneys for read-in
defendants have a mandate of ensuring that their clients
understand the nature and consequences of the agreenents they
make in court. The opening preanble of our Rules of
Prof essi onal Conduct for Attorneys, SCR ch. 20, enphasizes the
fundanmental principle that a primary responsibility of an
attorney is that of an advisor who nust "provide[] a client with
an informed understanding of the client's legal rights and
obligations and explain[] their practical inplications.” SCR ch.
20 Preanble at [2](2007). See also SCR 20:1.4(b)("A lawer
shall explain a matter to the extent reasonably necessary to
permt the client to make infornmed decisions regarding the
representation."). Not ably, Straszkowski does not allege a
violation of these rules or ineffective assistance of counsel in
this case.

® Drafting File, 1995 Ws. Act 141, Cor respondence/
Menor andum Departnent of Justice, August 11, 1995 (hereinafter
"DQJ Menorandunt or "Menorandunt), Legislative Reference Bureau,
Madi son, Ws.

10
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DQJ Menorandum at 1-2 (citing Szarkowitz, 157 Ws. 2d at 753).

Furthernore, the Menorandum not only concludes by reconmendi ng a
specific definition of "read-in" crinmes, but it also explains
that the purpose of the proposed statutory anendnents was to
make restitution available for read-in crines.® DQ Menorandum
at 1-2. The mpjority does not acknow edge any of this |anguage
from the Menorandum affirmng the relationship between read-in
adm ssions and restitution.

1116 The majority does describe the DQJ Menorandum as

citing Szarkowitz and Ceaves as grounds for objecting to

proposed legislative language that wuld have required a
defendant to admit to a read-in offense personally and
specifically. Majority op., 982. However, the majority fails
to acknowl edge that in rejecting Ceaves' personal adm ssion
suggestion as too confusing in light of the different types of
read-in cases that require adm ssions to varying degrees (or not
at all), the Menorandum expressly describes the legislature's

intent to codify Szarkowitz. Specifically, the Menorandum warns

of the confusion arising from dual processes in which special
efforts must be mde to seek personal admissions in only
restitution cases where personal adm ssions are required. To
ward off such confusion, the Menorandum reconmends that rather

than go to the extrene of either requiring a personal adm ssion

® The Menorandum concl udes: "DQJ should support the
proposed bill with the suggested changes. First, allowing for
dism ssed read-in charges to be considered for restitution.
Second, to change the 'admts' |Ilanguage to reflect that a
personal admission is not required, as opposed to sinply
agreeing that the charges be read-in." DQJ Menorandum at 2.

11
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in every case or ignoring the need for adm ssions entirely, the
restitution legislation be drafted to change "the 'admts'

| anguage to reflect that a personal admi ssion is not required

as opposed to sinply agreeing that the charges be read-in." DQJ
Menorandum at 2 (enphasis added). Thus, to establish a standard
practice appropriate for various scenarios, the Menorandum
proposes the solution eventually enacted by the |egislature:
the adoption of statutory |anguage conparable to but |ess
stringent than actual personal adm ssion requirenents, i.e.,
statutory | anguage defining a read-in crine in part as a "crine"

that the defendant "agrees to" for Ilimted purposes, thereby

codifying Szarkowitz's deenmed admi ssion approach to read-in

crimes. 1d. at 1-2.

1117 The legislature, followng the DQJ's recomendati ons,
simlarly enbraced the concept of deened adm ssions, as evident
in the text of the anended statutory |anguage read in its full
cont ext . By including within the definition of "read-in crine"
the agreenment of a defendant to have his or her uncharged or
dism ssed crines considered for limted sentencing purposes,
this [|anguage of W s. St at. § 973.20(19g)(b) conpl enent s
subsection (5)(a), which describes the restitution paid by
defendants as corresponding with "his or her conduct in the
comm ssion of a crine." As previously discussed, a defendant's
agreenent to have the court consider "his or her [crimnal]
conduct”™ under Ws. Stat. 8§ 973.20, read as a whole, logically
entails a defendant's acknow edgenent of the existence of his or

her crimnal conduct. In this manner, the statutory |anguage

12
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suggested by the Menorandum and enbraced by our |egislature
preserves the inportant role assumed adm ssions generally play
in restitution cases, while alleviating the need for separate
per sonal adm ssions in every case.

1118 To the extent the majority recognizes that the
| egi sl ature adopted the DQJ Menorandum the mjority should

defer to the Ilegislature's intent to codify Szarkowitz by

spelling out the relationship between read-in crimes and
restitution and by describing the read-in agreenents in terns of
inmplicit, not express, adm ssions. The ngjority does not do so.
Rat her, the mpjority contends that because the text of Ws.
Stat. 8§ 973.20(1g)(b)'s definition of "read-in crinme" does not
use the word "admi ssion,” then reading that statute together
with Austin and "the subsequent cases" |eads to the conclusion
that Wsconsin's read-in procedure neither requires adn ssions,
nor even allows a circuit court to deem such an adm ssion from a
defendant's agreenment to have read-in charges considered at
sentencing. Majority op., 9191-92.

1119 Not only does the majority's approach to the read-in
process fail to take into account pertinent statutory and case
law authority related to the relationships anong read-ins,
restitution, and admi ssions, but it also fails to recognize the
actual problem which the DQJ and |egislature intended to renedy
through the new statutory "read-in crime" definition. The DQJ
Menor andum exhi bits no substantive concerns with the concept of
deened adm ssions, but rather addresses the procedural problens

related to inconsistent applications of adm ssion requirenents

13
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in read-in cases due to a dimnished need for admssions in
cases where restitution is not ordered. The Menorandum resol ves
the procedural problem created by the variation anong types of
read-in cases and corresponding admission requirenments by
i npl enenting a standard definition of read-in crinmes as crines
acknowl edged for sentencing consideration purposes Wwthout
requiring nore explicit adm ssions in every read-in case.
D

1120 The mpjority describes Austin as the first Wsconsin
case extensively describing read-in procedures. Majority op.,
159. Austin describes a growi ng nunber of appeals addressing
the read-in procedure, and proceeds to engage in what it
describes as a "review' of those cases. Austin, 49 Ws. 2d at
729. Austin singles out one such case from the previous year
describing the read-in procedure; in that case, Austin stated,

"we explained the read-in procedures as follows:"

[ The read-in procedure is] a practice in this state

especially in MIlwaukee, of charging a nultiple
offender with two or nore offenses for which the
evidence is nost conclusive and bringing the judge's
attention to additional wuncharged offenses prior to
sent enci ng. Upon agreenent between the state and the
accused, the judge may take these offenses into
consideration and the prosecution agrees not to
prosecut e. It is expected the uncharged crines wll
i nfluence the length of the sentence for the crine or
crimes the defendant has been found guilty of or to
which he has plead gquilty. The advantage of this
technique to the accused is that he can clean his
slate of several uncharged crinmes with the safety of
only receiving at the npost the maxi num sentence on the
one or two crinmes of which he is convicted.

14
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Austin, 49 Ws. 2d at 730 (quoting Enbry, 46 Ws. 2d at 157-58).
The read-in process was simlarly described in a 1969 case in

which this court explained that a defendant nmay expressly agree

to allow the judge to consider unproven offenses so
that, should the state later attenpt to prosecute him
he could successfully assert the defense of double
j eopardy. . . . [Under this agreenent [a |judge
cannot], under any circunstances, sentence him for the
proven crines to a term longer than that permtted by
statute.

State v. Smith, 45 Ws. 2d 39, 42, 172 N.W2d 18 (1969).

121 Austin also identifies Wsconsin's read-in procedure
as akin to the long-standing English practice of "taking into
account" uncharged offenses at the request of the accused, while
not issuing a conviction for such (read-in) offenses. Austi n,

49 Ws. 2d at 732 (citation omtted). See also United States v.

Haygood, 502 F.2d 166, 170 & n.10 (7th Cr. 1974). Austin's
acknow edgenent of the English procedure as akin to Wsconsin's
is significant because the older English procedure to which our
state's read-in roots can be traced descri bes pl eas
alternatively as "adm ssions" and as "asking for offenses to be
taken into consideration," with these two phrases being used

synonynousl y. See Haygood, 502 F.2d at 170 & n.10 (citation

omtted).
1122 The majority then msidentifies the 1990 court of

appeals Szarkowitz decision as the turning point at which

W sconsin courts began recognizing read-in acknow edgenents as
deened adm ssions. See mgjority op., Y69. The recognition that
a read-in agreenent is in and of itself a type of presunptive

adm ssion did not originate with Szarkowitz's hol ding that "when

15
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a defendant agrees to crines being read in at the tinme of
sentencing, he makes an admssion that he commtted those

crinmes."” Szarkowitz, 157 Ws. 2d at 753. Szar kowi t z expl ai ns

that this distinct procedure of allowing courts to consider
of fenses wi thout charges being brought "has |long been
recogni zed," particularly "where the defendant's guilt of such
other offenses was admtted or was not denied." |1d. at 753-54 &
n.3 (citation omtted)(enphasis added).

1123 This court also explained the role that adm ssions

play in read-in restitution cases in Garski v. State, 75 Ws. 2d

62, 248 N.W2d 425 (1977). In that case, this court contrasted
an older restitution statute which had required defendants
either to have been convicted or to have "freely admt[ted]"
their wongs before restitution could apply wth the new
restitution statute, W s. St at. § 973.09(1), under  whi ch
requi renents wer e rel axed, al | owi ng restitution wher e
"reasonabl e and appropriate.” 1d. at 71. Garski further cited

State v. Cerard, 57 Ws. 2d 611, 205 N W2d 374 (1973), which

explains that it is only in cases where the face of the record
does not already establish the anobunt of |osses caused by the

defendant's crimnal acts that the defendant's personal and

16
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explicit adm ssion pertaining to the anmount of restitution is
also required. Garski, 75 Ws. 2d at 71.°

1124 In addition, the cases interpreting Ws. St at .
§ 973.20 illustrate that it is because a defendant pays
restitution for those injuries arising from "his or her conduct
in the commssion of a crine"” that sonme sort of acknow edgenent
of those crimes nust usually be nmade prior to restitution.?®
Per haps being overly focused on the case before it which does
not involve a restitution order,® the najority suffers froma bad
case of tunnel vision which prevents it from seeing the
inmportant role adm ssions generally play in read-in cases as a
result of statutorily required restitution considerations.

1125 Furthernore, the mjority relies on an alleged
conflict between Austin and other cases to justify curtailing
the role of admissions in the read-in process. Majority op.,

1988-92. However, the nmjority's perception of such a conflict

" Thus, adnissions play a dual role in read-in cases, which
(1) nust always establish general grounds for restitution in the
form of a defendant's acknow edgnent of the sentencing court's
consideration of his or her crimnal conduct (i.e., the crimnal
conduct the defendant engaged in), which courts may deem to be
the equivalent of an adm ssion for sentencing and restitution
purposes; and (2) only in sone cases, for exanple where the
record alone does not clearly establish the restitution anount,
require a nore express personal adm ssion of the grounds for
and/ or anmount of restitution.

8 See Ws. Stat. § 973.20(5)(a); State v. Johnson, 2005 W

App 201, 13, 287 Ws. 2d 381, 704 N.W2d 625, State v. Canady,
2000 W App 87, 19, 234 Ws. 2d 261, 610 N.W2d 147.

® This would not be a problem if the majority's decision
focused on the narrow i ssues presented by this case, rather than
issuing a sweeping ruling that affects all read-in cases, and
nost detrinmentally affecting those involving restitution orders.

17
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appears to be based on a msinterpretation of Austin as
generally requiring explicit personal admssions from read-in
defendants, unlike other cases which recognize that adm ssions
may be deened through the read-in acknow edgenent.

1126 Contrary to the nmmjority's suggestions, Austin does
not contain any |anguage either requiring a personal adm ssion
or precluding deenmed adm ssions. Rather, Austin describes read-
in charges synonynously with "adm tted" charges, explaining that
under our read-in procedures, a defendant "does not plead to any
charges and therefore is not sentenced on any of the read-in
charges but such admitted uncharged offenses are considered in
sentencing him on the charged offense.” Austin, 49 Ws. 2d at

732 (enphasi s added). In Szarkowi tz, 157 Ws. 2d at 753, which

interpreted and applied Austin, the court of appeals simlarly
observed that "'[i]n Wsconsin, when a defendant agrees to
crines being read in at the time of sentencing, he nakes an
adm ssion that he conmtted those crines.”

1127 In Cdeaves, the court of appeals interpreted these

passages from Austin and Szarkowitz as indicating that a read-in

constitutes an adm ssion: "when a defendant agrees to the read-
in, he or she admits that the crines occurred.” Cl eaves, 181
Ws. 2d at 78 (enphasis added). Consequently, the court

concl uded, because the defendant in that case "did not object to
the crines being read in, he admtted them" Id. at 79.

1128 C eaves further explains that this process of deem ng
adm ssions from read-in agreenents is a natural extension of

deeming restitution anmounts from a defendant's failure to object

18
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to them Cleaves highlights the following passage from
Szarkowitz which explains the parallels between a court's
ability to assume that read-in crines not objected to are
adm tted, and its corresponding ability to assune that

restitution amobunts not objected to are simlarly admtted:

The use of the word "stipulate” in sec. 973.20(13)(c)
does not inply a requirement of a formal witten
stipulation, signed by the defendant, as to the anount
of restitution clainmed. W hold that, in the absence
of any objection to anpbunts clained on a court-ordered
restitution sunmary acconpanyi ng a present ence
i nvestigation, where a defendant has been given notice
of the contents of that report and summary, the tria
court is entitled to proceed on the understandi ng that
the claimed anobunt is not in dispute, and so order
restitution under sec. 973.20(13)(c).

Szarkowi tz, 157 Ws. 2d at 749. As (eaves explains, "the sane
reasoning applies" to deened assunptions through read-in, in
which, "[i]n the absence of any objection to the crinmes being
read in, the court may assune that the defendant admts them for
pur poses of being considered at sentencing.” C eaves, 181 Ws.
2d at 80.

1129 These cases clearly describe the parallel relationship
bet ween adm ssions and objections at the initial read-in stage
and at the restitution hearing stage, with a failure to object
to either read-in crines or restitution amunts potentially
sufficing as a deened admi ssion of the crine, in the one case,
or the restitution anount in the other. However, the majority
mai ntains that, contrary to the interpretation of O eaves' (and

the DQJ's) description of Austin, Austin describes the read-in

process as requiring that a defendant mnust nake an additional

express adm ssion during the read-in process, beyond nerely
19
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agreeing to have the read-in crinmes considered. Majority op.,
166.

1130 The nmpjority does acknow edge that Austin |eaves open
the possibility that, as cases interpreting Austin have
explained, a defendant's adm ssion my be deenmed from the
defendant's agreenment to have the read-in charges considered.
Majority op., 9172. However, the majority also rejects that
interpretation, concluding that Austin's description of read-in
agreenents in ternms of adm ssions nust have been referring only
to express, not assuned, adm ssions because Austin, a decision

cited by Austin (Pulaski v. State, 23 Ws. 2d 138, 126 N wW2d

625 (1964)), and another read-in case we have discussed (Cerard,
57 Ws. 2d 611) contained procedural histories nmentioning actual
adm ssions by defendants. Majority op., 91963-67, 91-92.
Therefore, the mmjority appears to conclude, Austin's holding
must have been only as broad as the facts of that particular
case; Austin's general description of read-in procedures could
not have been so inclusive as to allow admssions to be
enconpassed inplicitly +through the read-in acknow edgenent

itself in other cases. See majority op., Y163-67, 91-92.

131 In its description of Austin as describing actual, not
deened, adm ssions, the mpjority also focuses on a passage in
Szarkowitz describing Austin as holding that "when a defendant
agrees to crimes being read in at the tine of sentencing, he
makes an admission that he commtted those crines.” Maj ority

op., 171 (quoting Szarkowitz, 157 Ws. 2d at 753). The mmjority

offers that this sentence is not clear on its face but can

20
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potentially be interpreted as referring either to an inplicit or
an express adm ssion. Mjority op., 172.

1132 This passage from Szarkowitz, as well as the origina

| anguage in Austin, is nmuch nore clear than the nmgjority
contends and does not require the type of separate express
adm ssion the majority describes. First, the DQJ Menorandum as
previously described, explicitly explains that it was the

| egislature's intent to codify Szarkowitz's holding, which the

Menorandum describes in part as clarifying that "where a
def endant agrees to the read-in offenses he is presunmed to have
admtted the <charges.” DQJ  Menorandum at 1-2 (citing
Szarkowi tz, 157 Ws. 2d at 753).

1133 Second, the language in Szarkowitz is clear on its

face. The statenent that when a defendant agrees to read-in "he

makes an admission” is purely descriptive, not proscriptive,
| anguage. If it had the proscriptive meaning urged by the
majority, i.e., describing what a defendant nust do during the

read-in process as opposed to describing a read-in agreenment as

itself being an adm ssion, Szarkowitz would have stated that

when a defendant agrees to have charges read-in, he nust also
make an explicit adm ssion of guilt.

1134 Szarkowitz sinply does not <contain such |[|anguage.
After identifying the legislative intent of Assenbly Bill 467 as

the <codification of Szarkowitz, the DQOJ Menorandum aptly

expl ai ns:

As stated in Szarkowitz, "Wen a defendant agrees to

the crimes being read in at sentencing, he makes an

adm ssi on t hat he comm tted t hose crimes.”

Szarkowitz, 157 Ws. 2d at 753. The question is only
21
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whet her the defendant agreed to the crines being read-
in. Szarkowitz, 157 Ws. 2d at 753. Thus, where a
defendant agrees to the read-in offenses he is
presuned to have admitted the charges.

DQJ Menorandum at 1-2 (enphasi s added).
1135 Simlarly, not hi ng in Austin contradicts t he

conpl ementary holdings of |ater cases such as Ceaves, Garski,

or Szarkowitz, which illustrate that in read-in cases, a court
may deem a defendant to have admitted his or her crines when the
defendant agrees to have those read-in crinmes considered for
limted sentencing and restitution purposes. The majority's
interpretation of Austin mght be nore persuasive if the
majority were correct that Austin was this court's first
deci sion extensively describing Wsconsin's read-in procedure,
and if Austin also specified that it was setting forth a read-in
procedure which requires an personal adm ssion separate fromthe
agreenent to have one's read-in crimes considered by a
sentencing court. However, Austin contains neither the first
description of Wsconsin's read-in procedure nor any |anguage
requiring an additional explicit adm ssion of guilt beyond the
agreenent to have one's crines read-in and consi dered.

1136 Nor should Austin be read as inplicitly requiring such
explicit adm ssions nerely because the background facts of
Austin happened to include an actual adm ssion. Austin itself
explicitly states that "[u]l]nder our read-in procedure, the
def endant does not plead to any charges,” and describes the
read-in procedure by quoting Enbry, which does not describe a
personal adm ssion requirenment. Austin, 49 Ws. 2d at 732, 729-

30 (quoting Enbry, 46 Ws. 2d at 157).
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1137 Consequently, the existence of an actual admi ssion in
t he background facts of any given case does not translate to a
rule requiring that all read-in cases involve such an actual
adm ssion. The only reasonable reading of Austin is to continue
reading it exactly as Wsconsin courts have read it over the
years: as establishing that by agreeing to a sentencing court's
consideration of read-in crimes, a defendant nay be assuned to
be admtting to those crines.

1138 The nmmjority acknow edges that recent cases have
described the read-in procedure as involving either deenmed or
actual adm ssions. See mpjority op., 989 (citing State v.

Lackershire, 2007 W 74, 927 n.7, 301 Ws. 2d 418, 734 N w2d

23; State v. Martel, 2003 W 70, 9126, 262 Ws. 2d 483, 664

N.W2d 69; State v. Floyd, 2000 W 14, 925, 232 Ws. 2d 767, 606

N. W2d 155). However, the mpjority's subsequent description of
these cases as being in conflict with each other, to the point
of <calling into question the entire practice of deemng
adm ssions fromread-in agreenents, is unfortunately overst at ed.
1139 Rather, each of these three cases describes read-ins
as adm ssions. Floyd explicitly describes read-ins in such
terns, as the mmjority acknow edges by quoting Floyd' s |anguage

that "read-ins constitute adm ssions by the defendant to those

charges. " Majority op., 989 (quoting Floyd, 232 Ws. 2d 767,
125) . As the mjority further acknow edges, Lackershire
simlarly states that "[w]hen <charges are read in during

sentencing, the defendant admts to having commtted the

underlying crines.” Id. (quoting |anguage in Lackershire, 301
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Ws. 2d 418, 27 n.7, which is nearly identical to Szarkowitz's

deened adm ssion | anguage). See supra, 1935-38 (discussing

| anguage in Szarkowitz, 157 Ws. 2d at 753, that "when a

defendant agrees to crinmes being read in at the time of
sentencing, he makes an admssion that he commtted those
crines"). Even Martel, in a passage omtted from the mgjority
opinion, simlarly describes Austin as holding that "offenses

that are dism ssed and read in are admtted by the defendant for

pur poses of consideration at sentencing on the crinmes or crines
for which the defendant is convicted." Martel, 262 Ws. 2d 483,
121 (enphasi s added).

1140 In another attenpt to identify conflict anong read-in

cases, the mpjority cites Robinson v. Wst Alis, 2000 W 126,

142, 239 Ws. 2d 595, 619 N.W2d 692, and describes that case as

hol di ng t hat read-ins are not ot herw se treated as
adj udications of guilt.” Mjority op., 790. Robinson, however
is not inconsistent with the other read-in cases. Adjudication
of guilt is not the sane thing as a voluntary adm ssion of one's
crimnal conduct for read-in purposes.

1141 The nmjority ultimtely concludes that the role of
adm ssions in read-in cases is too confusing to allow courts and
attorneys to even nention admssion in reference to read-in
pr ocedur es. However, while claimng such an irreconcilable
conflict exists, the majority has failed to point to a single
case that holds that personal adm ssions are expressly required,

that holds that read-in agreenents are not deened adm ssions; or

that in any way inplies that no type of admssion, either
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express or inplicit, is required in the read-in process, as the
maj ority concl udes.

142 It may be true that not every read-in case discusses
read-in admssions in exactly the same way, |argely because of
the varying degree to which restitution my or nmay not be

considered in a given case. For exanple, Ceaves and Szarkowi tz

both involved actual restitution orders, making it nore
necessary for the decisions in those cases to spell out the
exact nature of the admi ssion required as a prerequisite in such
cases. In cases such as Austin, in contrast, where restitution
was not at issue, the role of adm ssions was not as pertinent.
In those cases, it was not therefore necessary to spell out with
as much specificity.

1143 What is consistently described in our statutes,
| egi slative history and case |law, however, is that in all read-
in cases, admi ssions are to sonme degree a part of the process.
Furthernore, those cases and statutory provisions addressing
restitution specifically nmake it <clear that by acknow edging
that one's crimnal conduct nay be considered for read-in
purposes, as required for restitution, a read-in defendant is
adm tting that such crim nal conduct exists.

1144 Consequently, | am not troubled by sone decisions
di scussing the role of deened read-in adm ssions nore explicitly
than others, considering the fact that not all cases involve
restitution orders. | also accept wthout any trouble our
| egi sl ature's chosen accommodation of such variety through a

path that grants sentencing courts the flexibility necessary to
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accomuodat e di fferent types of read-in cases W th
correspondingly different degrees of adm ssion requirenments for
restitution purposes.

1145 The nmmjority, on the other hand, seens surprisingly
troubled by the variation anong cases, which overwhelmngly
apply the sane broad principles to different sets of facts, as
is standard in any area of the |aw The majority does not
recogni ze that any variation in read-in cases is largely one of
enphasis and different factual backgrounds; the cases are
consistent in their recognition of read-in acknow edgenents as
adm ssions of one's crimnal conduct, as described by Ws. Stat.
§ 973. 20.

1146 By instead focusing on isolated cases and statutory
| anguage read out of their full context, the najority appears to
have m ssed the critical role that crimnal accountability and
acceptance of responsibility play in the history of the read-in
pr ocedure. Qur state did not establish read-in procedures for
the purpose of «creating just another negotiation chip and
bargaining tool for case settlenent. To the contrary, our
| egislature has explicitly described read-in as part of the
restitution process, and consequently, a nmethod of allow ng
defendants to conpensate victims for acknow edged crim nal
conduct w thout having those crinmes fully adjudicated. See
especially W s. St at. § 973.20(5)(a) (specifying t hat
restitution orders my require a defendant to pay special
damages that could be recovered in a civil action "against the

defendant for his or her conduct in the conmmission of a crine
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consi dered at sentencing")(enphasis added). This is not just an
i nport ant principle for gener al pur poses of ensuring
constitutional justice, but it is a policy the legislature
explicitly endorsed, and which therefore should not be
underm ned by this court.
|1

1147 | have set forth the reasons why | disagree with the
majority's analysis. | now return to the reason | concur: I
agree with the mpjority's conclusion that Straszkowski has
failed to denonstrate any manifest injustice resulting from the
circuit court's refusal to et himwthdraw his pl ea.

1148 Straszkowski argues that under either a Bangert or a

Nel son/ Bentl ey anal ysi s, his plea was not knowingly and

intelligently entered because the circuit court failed to notify

him of the effects of the read-in offense during the plea

bargain. See also majority op., 130; State v. Bentley, 201 Ws.
2d 303, 548 N.W2d 50 (1996); State v. Bangert, 131 Ws. 2d 246,

270-72, 389 N.W2d 12 (1986); Nelson v. State, 54 Ws. 2d 489,

195 N w2d 629 (1972). In support of this argunent,
Straszkowski primarily cites what he describes as the circuit
court's failure to notify him that the read-in sexual offense
was deened adm tted for purposes of sentencing.

1149 However, the circuit court expressly ruled that it was
not deeming the read-in offense an admssion or awarding
restitution. In addition, informng a defendant that adm ssions
may be deened is not informng a defendant of an "effect," but

is rather a description of a general precondition for granting

27



No. 2006AP64-CR. | bb

restitution. The actual effects of agreeing to read-in charges
were clearly explained and consented to, as evidenced by the
plea questionnaire and waiver of rights form signed by
Straszkowski, indicating that he understood "that if any charges
are read-in as part of a plea agreenent they have the follow ng
effects,” followed by an accurate description of the ways in
which read-in charges may affect sentencing, restitution and
future prosecution. Furthernore, as the State correctly points
out, "[i]t is sinply not credible that Straszkowski knew that
the court could take his conduct in conmtting the read-in
sexual assault into consideration at sentencing, in other words
assunme his qguilt for that offense, [while at the sane tine did
not know] that agreeing to a read-in involved an adm ssion of
guilt for that offense.”

1150 This case parallels Garski with respect to the issue
of whether the circuit courts in each case failed to inform
def endants about the effect of their read-ins. In this case
Straszkowski argues that the «circuit court erred in not
informng him it could deem his read-in charges admtted at
sent enci ng. In Garski, the defendant had simlarly argued that
the trial court never informed him that it could order

restitution. See Garski, 75 Ws. 2d at 75. Citing Austin, this

court in Garski did recommend that courts advise defendants of
the effect of read-ins, "including that the judge nay take these
offenses into consideration when sentencing,” but this court
al so concluded that the information given to the defendant had

been sufficient, there being no additional requirenent that
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courts explain to offenders prior to accepting pleas that
restitution may be inposed. Id. at 76-77.

151 In this case, Straszkowski received nore information
about the effects of read-ins than the defendant in Garski, even
conceding he was told that he <could be ordered to pay
restitution for the read-in crine. |f under Garski we concl uded
that less information was adequate, the information given to
Straszkowski in this case, which described the effects of read-
inin the context of restitution, was adequate as well.

152 As such, any error in this case was harniess. Under
Ws. Stat. 8§ 805.18(2), we wll not reverse the judgnent of a
circuit court unless an exam nation of the record reveals that
the error was not harmess, but had affected the defendant's
substantial rights. W determine whether there has been
harm ess error by looking at the totality of the circunstances.

State v. Harris, 2008 W 15, 948, __ Ws. 2d ___, 745 N W2d

397. W have previously applied the harnmless error test to
revi ew deni ed requests to withdraw guilty pleas, explaining that
in such cases, the standard is whether the alleged error
"sufficiently undermnes the court's confidence in the outcone
of the judicial proceeding."” See id., 942 (citing State V.
Harris, 2004 W 64, 9127, 30-31, 33, 34, 272 Ws. 2d 80, 680
N. W2d 737).
1]

153 In sum | concur with the mgjority's affirmation of

the circuit court's order denying Straszkowski's notion to

withdraw his guilty plea, due to Straszkowski's failure to
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establish any prejudicial error or nmanifest justice resulting
fromthe circuit court's denial of his plea wthdrawal request.
However, | strongly disagree with the mpjority's statenent and
related analysis that circuit courts "should not deem a
defendant's agreenent to have a charge read in for consideration
at sentencing and dism ssed on the nerits to be an adm ssion of
guilt of the read-in charge for purposes of sentencing,” and
that "prosecuting attorneys, defense counsel, and circuit courts
should hereafter avoid . . . the termnology '"admt' or 'deened
admtted in referring to or explaining a defendant's agreenent

to read-in charges.” Majority op., 1192, 94.

154 | also respectfully but strongly disagree with the
majority's ruling that "withdrawfs] |anguage in the case |aw
that may be read as intimating that when a charge is read in a
defendant nust admt or is deened to admt the read-in charge
for sentencing purposes.” Majority op., 995. The history of
Wsconsin read-in law reflects a consistent recognition by all
three branches of our state governnent—+epresented by our
courts, the legislature, and the Departnment of Justice, who have
all weighed in on this issue—that an agreenment to have one's
crines read in may be interpreted as an admi ssion of those
crines. It is unclear how the majority's opinion will affect
our state's longstanding traditions and precedents related to
read-in procedures. In the end, however, we remain constrained
by the legislative mandates of Ws. Stat. § 973.20 which clearly
describe restitution in terms of a defendant's paynent for his

or her crimnal conduct, which +the defendant necessarily
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acknowl edges by virtue of agreeing to the sentencing court's
consideration of his or her crines. A defendant, quite sinply,
cannot agree that his or her conduct in the commssion of a
crime may be considered without clearly inplying (and thereby
inmplicitly admtting) that such conduct existed in the first
pl ace. The mpjority, unfortunately, insists on such a semantic
distinction, contrary to Wsconsin's statutory and case law to
dat e.

1155 W should not send the nessage to victinms that those
who injured them can pay off their crines nonetarily wthout
ever acknow edging responsibility for their actions. It would
be anathema to our system of justice and truth-seeking to
elimnate the requirenent that a person either be proven guilty
or acknowl edge one's crimnal conduct before paying a victim
restitution for that crinme.

1156 For the foregoing reasons, | respectfully concur.

1157 1 am authorized to state that Justice ANNETTE
KI NGSLAND ZI EGLER joi ns this concurrence.
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